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 PAUL FINKELMAN

 JAMES MADISON AND THE BILL

 OF RIGHTS: A RELUCTANT

 PATERNITY

 In May 1789, when the first Congress was just two months old James
 Madison indicated his intention to introduce a series of amendments

 to the Constitution. A month later Madison finally found an opening
 in the agenda to propose his amendments.' He faced opposition from
 all sides.2 Former federalist allies, like Fisher Ames and Roger Sher-
 man, dismissed Madison's call for amendments as unnecessary, im-
 prudent, or worse yet, an attempt by Madison to gain popularity. 3 In
 private correspondence they were even more critical of Madison's
 proposals.4

 Paul Finkelman is Visiting Associate Professor of Law, Brooklyn Law School.
 AUrHOR's NOTE: I wish to thank Willi Paul Adams, Kenneth Bowling, Michael Kent Curtis,

 Peter Hoffer, Ralph Ketcham, Knud Krakau, Sanford Levinson, Pauline Maier, Jack Rakove
 and Frank Rohmer for their very useful comments on this article. Portions of this paper were
 read at the Organization of American Historians, the American Society for Legal History, and
 the colloquium of the John F. Kennedy Institute at the Free University of Berlin.

 'Speeches of Madison, Annals of Congress, 1st Cong., 1st Sess., (May 4, 1789 and June 8,
 1789) 257; 440-469.

 2William E. Nelson argues that the "Federalists acceded to Antifederalist demands for the
 protection of personal rights as the price of ratification," Nelson, Reason and Compromise in
 the Establishment of the Federal Constitution, 1787-1801, 44 Wm. & Mary Q. 477 (3rd ser.,
 1987). This seems correct only for the ratification conventions, where federalists in Massachu-
 setts, Virginia, and New York voted for recommended amendments after the conventions
 ratified the Constitution. However, by 1789 many federalists in Congress were no longer will-
 ing to support amendments. Only Madison's maneuvering, tenacity, and arguments led them
 to support the Bill of Rights.

 3Brant, James Madison: Father of the Constitution, 1787-1800 267-68 (1950).

 4Bowling, "A Tub to the Whale": The Founding Fathers and the Adoption of the Federal
 Bill of Rights, 8 J. of the Early Republic 223, 237 (1988).

 ? 1991 by The University of Chicago. All rights reserved.
 0-226-09573-8/91/1990-0005$02.00
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 302 THE SUPREME COURT REVIEW [1990

 Many antifederalists were equally unsupportive. Elbridge Gerry,
 who had refused to sign the Constitution in part because it lacked a
 bill of rights, was unwilling to support Madison at this time.5
 Aedanus Burke, on the other hand, wanted amendments but not the

 kind Madison proposed. He thought Madison's were "frothy and full
 of wind, formed only to please the palate; or they are like a tub
 thrown out to a whale, to secure the freight of the ship and its peace-
 able voyage."6
 Despite this resistance, Madison persisted. Ultimately Congress

 accepted most of the substance of what Madison suggested.' Within
 five months Congress agreed to twelve amendments, ten of which
 were ratified by 1791.
 For his persistence in the summer of 1789, Madison well deserves

 his reputation as the father of the Bill of Rights. This may indeed
 have been "some of his noblest work,"8 and modern civil libertarians
 have good reason to claim Madison as one of their own. As Leonard
 W. Levy has persuasively argued, Madison's "accomplishment in the
 face of opposition and apathy entitles him to be remembered as 'fa-
 ther of the Bill of Rights' even more than as 'father of the Constitu-
 tion.' "9 This article does not challenge the conventional wisdom on
 this point; rather, it explores the route that Madison took to his well-
 earned place in the history of liberty.
 Despite his eventual support for a bill of rights, Madison had no

 well thought-out intentions on this subject. Rather, he had well
 thought-out reservations about a bill of rights. While always sympa-
 thetic to the goal of preserving liberty, Madison, even as he intro-
 duced the Bill of Rights in the Congress, had little faith in the value

 5In nine recorded votes on the Bill of Rights, Gerry voted against Madison seven times.
 They voted together, in the majority only on two minor procedural questions which were over-
 whelmingly defeated. These votes are compiled in Schwartz, 5 The Roots of the Bill of Rights
 1116, 1124-25, 1127, 1132, 1137, 1161, 1163 (1971).

 6Speech of Burke, Annals of Congress, 1st Cong., 1st Sess. (Debate of August 15, 1789) 774.
 On this issue, see generally Bowling, note 4 supra, at 223-51. George Mason thought
 Madison's proposals were "Milk & Water propositions," while Senator Richard Henry Lee
 dismissed them as "not similar" to the amendments proposed by the Virginia ratifying conven-
 tions. Id. at 233.

 7Madison proposed that "No State shall violate the equal rights of conscience, or the free-
 dom of the press, or the trial by jury trials in criminal cases." This provision passed the House
 of Representatives but was eventually struck out by the Senate. Schwartz, note 5 supra, at 1027,
 1156.

 8Burns, James Madison: Philosopher of the Constitution 15 (197 3).

 9Levy, The Bill of Rights, in 1 Encyclopedia of the American Constitution 115 (Levy, Karst
 & Mahoney, eds., 1986).
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 9] JAMES MADISON AND THE BILL OF RIGHTS 303

 of what he derisively called "parchment barriers."'1o Madison's pater-
 nity of the Bill of Rights was a reluctant one that he accepted only
 after political realities forced him to rethink long-held positions.

 Madison's primary purpose in supporting amendments was two-
 fold: to fulfill promises made to his constituents during his campaign
 for Congress and to undermine opposition to the Constitution. On
 this latter point Madison argued that the amendments "would have
 stifled the voice of complaint, and made friends of many who
 doubted the merits of the constitution."'1

 I. MADISON AND THE AUTHORSHIP OF THE BILL OF RIGHTS

 The amendments Madison introduced in the House of Rep-
 resentatives were rewritten by a committee, amended on the floor,
 and then altered again by the Senate. The Congress wisely rejected
 the very structure of Madison's amendments. Madison proposed
 that the amendments be imbedded into various sections of the Con-

 stitution because "He feared that the placement [of the amendments
 at the end of the Constitution] would lead to ambiguities about how
 far the original Constitution had been superseded by the amend-
 ments."12 Had Madison's idea been accepted the "Bill of Rights"
 would not exist as such, although the rights themselves would still be
 found in the Constitution. Fortunately, Congress accepted Roger
 Sherman's suggestion that the amendments be added in a series at the
 end of the Constitution. It is quite likely that the impact of the Bill of
 Rights on our society would have been seriously diminished if it had
 not been one coherent body of rights found in one place in the Con-
 stitution.

 The Senate categorically rejected Madison's favorite proposal-
 an amendment declaring that "No state shall infringe the right of
 trial by Jury in criminal cases, nor the rights of conscience, nor the
 freedom of speech, or of the press." This amendment would have
 limited the power of the states to undermine religious liberty, free-
 dom of expression, and due process of law.13 Such an amendment

 10James Madison to Thomas Jefferson, October 17, 1788, 11 The Papers ofJames Madison
 295-300, quoted at 297 (Rutland ed. 1977) (cited below as Papers of Madison).

 I"Speech of Madison, Annals of Congress, 1st Cong., 1st Sess. (June 8, 1789), 444.

 12Bowling, note 4 supra, at 242.

 134 Documentary History of the First Federal Congress of the United States of America:
 Legislative Histories 39 (Bickford & Veit, eds., 1986). At the Constitutional Convention
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 304 THE SUPREME COURT REVIEW [1990

 would have radically altered the federal structure of the new govern-
 ment.

 Though other members were active in the House and Senate de-
 bates, Madison was without question the key player in the adoption
 of the Bill of Rights. Perhaps "the Bill of Rights would be in place
 whether Madison had been present or not."14 It would, however, be
 a different bill of rights and it certainly would not have been ratified
 by 1791. Madison was, as Jack Rakove has persuasively argued, "al-
 most alone" in the First Congress "in believing that prompt action on
 amendments was a political necessity."15 It may be true that "there
 was too much pressure from George Mason, Thomas Jefferson,
 Richard Henry Lee and others for the matter simply to have
 dropped."''16 But many antifederalists were exerting pressure for
 amendments that most probably would not have been ratified; they
 were also exerting pressure for a second Convention, which might
 have undone the work of the 1787 gathering. Without Madison's
 boundless energy in supporting amendments, despite his ambiva-
 lence about their value, strong anti-federalist pressure might have
 undermined the new government under the Constitution, leading to
 unforeseen developments. If there was a "framer" and a "father" of
 the Bill of Rights, it was Madison.

 II. THE BILL OF RIGHTS AND THE CONSTITUTIONAL CONVENTION

 The Constitutional Convention never seriously considered
 adopting a bill of rights. Near the end of the Convention the issue
 was discussed briefly and disposed of summarily. At the same time
 the delegates defeated various proposals for the protection of specific
 civil liberties, many of which were eventually incorporated into the
 Bill of Rights.

 On August 20, 1787, Charles Pinckney "submitted sundry propo-

 Madison had tried, and also failed, to incorporate greater limitations on the states by giving
 Congress the power to overrule state legislation. Hobson, The Negative on State Laws: James
 Madison, the Constitution, and the Crisis of Republican Government, 36 Wm. & Mary Q. 215
 (3rd Ser., 1979). See also Banning, James Madison and the Nationalists, 1780-1783, 40 Wm.
 & Mary Q. 227 (3rd Ser., 1979), for a discussion of Madison's early nationalism, and Banning,
 The Hamiltonian Madison, 92 Va. Mag of Hist. & Biog. 7 (1984), for Madison's fear, "As late
 as 1789" that "the necessary powers of the central government would prove vulnerable to the
 encroachments by the states."

 '4Rutland, The Trivialization of the Bill of Rights, 31 Wm. & Mary L. Rev 287 (1990).

 '5Rakove, The Madisonian Theory of Rights, 31 Wm. & Mary L. Rev. 245, 246 (1990).

 16Rutland, note 14 supra, at 287.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 305

 sitions" to the Convention. While some of Pinckney's propositions
 ultimately were included in the body of the Constitution, the Com-
 mittee on Detail ignored his proposals to insure freedom of the press
 and to prohibit the quartering of troops in private homes. On Sep-
 tember 12 the Convention rejected a proposal by Elbridge Gerry
 that the right to a jury in civil cases be guaranteed by the Constitu-
 tion. 17

 George Mason, Madison's Virginia colleague, then suggested that
 the entire Constitution be "prefaced with a Bill of Rights." He
 thought that "with the aid of the State declarations, a bill might be
 prepared in a few hours." Roger Sherman argued that this was un-
 necessary because the Constitution did not repeal the state bills of
 rights. Mason replied that federal laws would be "paramount to State
 Bills of Rights." This argument, however correct, had little effect on
 the Convention, which defeated Mason's motion with all states voting
 no. 18 Within the Virginia delegation Madison opposed this motion.

 The next day advocates of a bill of rights made one last attempt to
 add protections for basic civil liberties. Gerry once again proposed a
 guarantee of juries for civil trials, and once again the state delegations
 unanimously rejected this proposal. Pinckney and Gerry then pro-
 posed "that the liberty of the Press should be inviolably observed."19

 Sherman again argued that under a government of limited powers
 specific protections of liberty were unnecessary because "The power
 of Congress does not extend to the Press." Five states were uncon-
 vinced, and voted for the proposal.20 It is possible Madison voted for
 this motion, because we know Mason and Randolph carried at least
 one other Virginian within their delegation. But a majority of the
 state delegations sided with Sherman, defeating the motion to pro-
 tect "the liberty of the Press.'"21

 On Saturday, September 15, 1787, the next-to-the-last day of the
 Convention, George Mason expressed his reservations about the
 Constitution. He observed: "There is no Declaration of Rights, and
 the laws of the general government being paramount to the laws and

 '172 The Records of the Federal Convention of 1787 587 (Farrand ed. 1966) (cited below as
 Farrand).

 182 Farrand 587-88.

 91d. at 5.

 20Madison recorded the vote as 4 in favor and 7 states opposed. Both the official records and
 McHenry's notes recorded 5 states in favor and 6 opposed. 2 Farrand 611, 618, 620.

 2'Id. at 617-18.
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 306 THE SUPREME COURT REVIEW [1990

 Constitutions of the several States, the Declaration of Rights in the
 separate States are no security." Mason noted that under this Con-
 stitution "the people" were not "secured even the enjoyment of the
 benefit of the common law. "22

 Mason had other objections to the Constitution. He disliked the
 commerce power, the treaty-making provisions, the continuation of
 the African slave trade for at least twenty more years,23 and the power
 of the President to grant pardons, especially to "those whom he had
 secretly instigated to commit" crimes and "thereby prevent a discov-
 ery of his own guilt."24 These complaints about the Constitution
 were magnified by the lack of a bill of rights. Mason feared that the
 Senate and the President would combine "to accomplish what usur-
 pations they pleased upon the rights and liberties of the people,"
 while the federal judiciary would "absorb and destroy the judiciaries
 of the several States." He thought the expansive powers of Congress
 threatened the "security" of "the people for their rights." Without a
 bill of rights all this was possible. He complained, "There is no dec-
 laration of any kind, for preserving the liberty of the press, or the
 trial by jury in civil causes; nor against the danger of standing armies
 in time of peace.'"25 For these reasons, Mason refused to sign the
 Constitution.

 Another Virginian, Edmund Randolph, also refused to sign. He
 proposed a second convention to consider amendments, including a
 bill of rights. Elbridge Gerry of Massachusetts agreed with Mason
 on many substantive issues, including the dangers posed by the aris-
 tocratic nature of the Senate and the centralizing tendencies of the
 commerce power. He would have been able to "get over all these"
 defects "if the rights of the Citizens were not rendered insecure" by
 the virtually unlimited power of Congress under the necessary and
 proper clause and the lack of a guarantee of jury trials in civil cases.26
 But, without such guarantees, he too refused to sign the Constitu-
 tion.

 221d. at 637-38.

 23Finkelman, Slavery and the Constitutional Convention: Making a Covenant with Death,
 in Beyond Confederation: Origins of the Constitution and American National Identity 218-21
 (Beeman, Botein &. Carter, eds., 1987).

 242 Farrand 637-38.

 251d. at 639-40.

 261d. at 632-33; Hon. Mr. Gerry's Objections to signing the National Constitution, in 2 The
 Complete Anti-Federalist 6-7 (Storing ed. 1981).
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 9] JAMES MADISON AND THE BILL OF RIGHTS 307

 While Mason, Randolph, Gerry, and Pinckney argued for explicit
 protections of liberty, James Madison remained oddly silent. Madi-
 son was one of the most vocal delegates to the Convention. He said
 something on virtually every issue raised during the summer-long
 meeting. Why did Madison fail to support his colleagues from Vir-
 ginia on this major issue? Why, if he was opposed to a bill of rights,
 did Madison not speak against their proposals?
 There is no immediately satisfactory answer to either question.

 One explanation for Madison's reticence, and indeed for the major-
 ity's refusal to add a bill of rights, is a lack of time. The delegates had
 spent most of the summer discussing the framework of the new gov-
 ernment. Only late in their deliberations did some delegates begin to
 perceive a threat to liberty from the increasingly centralized govern-
 ment. By then it might seem that the delegates had exhausted them-
 selves creating the machinery of government and had neither the
 time nor the energy to work on a bill of rights.
 Certainly by late August, and even more so by mid-September,

 most of the delegates were "hurrying toward adjournment" and had
 little patience for further debate.27 But this explanation, though
 plausible, is ultimately unsatisfactory.
 The first proposal for civil liberties protections came before the

 Convention on August 20, when Charles Pinckney suggested liber-
 tarian additions to the Constitution. This was late in the Convention,

 but certainly not too late for action. The contrast with the Fugitive
 Slave Clause, 28 which was for black Americans the antithesis of a bill

 of rights, is revealing. Charles Pinckney and Pierce Butler intro-
 duced this clause on August 28. The Convention adopted it the next
 day, after almost no debate, even though Americans had virtually no
 prior experience with the interstate rendition of fugitive slaves. The
 delegates, then, were clearly capable of swiftly and decisively ex-
 panding the Constitution even at the end of the Convention. 29
 The lack of time argument is especially unpersuasive in Madison's

 case. On September 14, three days before final adjournment,
 Madison proposed giving Congress two new substantive powers: to
 grant charters of incorporation and to create a national university.

 27Ketcham, The Dilemma of Bills of Rights in Democratic Government, in The Legacy of
 George Mason 29 (Pacheco ed. 198 3).
 28U.S. Constitution, Art. IV, ?2, cl. 3.

 29Finkelman, note 23 supra, at 219-24.
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 308 THE SUPREME COURT REVIEW [1990

 That day Madison also supported a change in the wording of Article
 I to discourage standing armies. Clearly Madison was willing to
 make changes late in the Convention, but a bill of rights was not on
 his agenda.

 The explanation for Madison's silence may be that on this issue he
 was uncharacteristically ambivalent. On the one hand, as a firm sup-
 porter of individual rights and personal freedom, Madison did not
 oppose the concept of protecting rights. He was, according to one
 former editor of the Madison papers, "the only one [among the
 founding fathers] who could be called a civil libertarian by the
 rigorous standards of the American Civil Liberties Union."30 As
 early as 1774 Madison had considered "the possibility that a 'Bill of
 Rights' might be adopted by Congress and confirmed by the King or
 Parliament, such that America's liberties would be 'as firmly fixed
 and defined as those of England were at the revolution.' "31 Later he
 played a role in drafting Virginia's Declaration of Rights.32 As one
 historian has argued, "No man of his [Madison's] generation had a
 broader or deeper commitment to the general principles of civil lib-
 erty and procedural justice.""

 On the other hand, for a variety of theoretical, practical, and polit-
 ical reasons, he was uncertain if the new American Constitution
 ought to have a bill of rights. Thus, Madison avoided the bill of rights
 debate. While not speaking out on the Convention proposals to pro-
 tect individual liberty, Madison voted against most of them. During
 the ratification debates, when forced to take a stand, he opposed a
 bill of rights, although not always with great conviction. Even when
 arguing for amendments on the floor of the House, Madison was
 never fully convinced that a bill of rights was necessary or even desir-
 able. In fact, for nearly two years-from the end of the Convention
 in 1787 until Congress endorsed the amendments in 1789-Madison
 consistently accepted the validity of the federalist arguments against
 a bill of rights.

 30Hobson, James Madison, the Bill of Rights, and the Problem of the States, 31 Wm. &
 Mary L. Rev. 267, 268 (1990).

 31Maier, From Resistance to Revolution: Colonial Radicals and the Development of Ameri-
 can Opposition to Britain, 1765-1776 245 (1972).

 32Rutland, James Madison: The Founding Father 11 (1987), points out that Madison pro-
 posed a key amendment to Mason's draft of the Virginia Declaration of Rights, changing re-
 ligious "toleration" to "full and free exercise."

 33Meyers, The Mind of the Founder: James Madison xxxvii (197 3).
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 9] JAMES MADISON AND THE BILL OF RIGHTS 309

 III. REASONS FOR FEDERALIST OPPOSITION TO A BILL OF RIGHTS

 There are five general reasons why Madison, along with most
 other federalists, opposed the addition of a bill of rights. These men
 believed one or more of the following propositions about a bill of
 rights: that it was 1) unnecessary; 2) redundant; 3) useless; 4) actually
 dangerous to the liberties of the people; and, 5) violative of the princi-
 ples of republican government embodied in the Constitution.

 1). The lack of necessity argument rested on the twin assumptions
 that the states were the main guarantors of liberty and that the na-
 tional government under the Constitution lacked power to interfere
 with basic rights and liberties.

 In the Convention Madison's allies argued that state protections of
 liberty were adequate. James Wilson asserted that one purpose of the
 states was "to preserve the rights of individuals." Oliver Ellsworth
 explained that he looked to the state governments "for the preserva-
 tion of his rights." Roger Sherman argued that "the State Declara-
 tions of Rights are not repealed by this Constitution; and being in
 force are sufficient." He believed that the national legislature might
 "be safely trusted" not to interfere with the liberties of the people.
 Madison joined a majority of the delegates in supporting Sherman's
 position.34

 Madison also agreed that as a compact for a government of limited
 powers, the Constitution did not empower the national government
 to interfere with liberty. After ratification Madison would assert that
 "the rights in question are reserved by the manner in which the
 federal powers are granted."3s

 2). Somewhat inconsistent with the argument that the national
 government could not interfere with liberty was the claim that the
 Constitution already protected liberty. Although federalists asserted
 that the Constitution did not need a bill of rights per se, they were
 quick to point out that the document contained many clauses which
 protected individual liberties and rights.

 The Constitution prohibited any "religious test" for office hold-

 341 Farrand 354, 492, and 2 Farrand 588. In the debate over a specific protection for a free
 press Sherman again argued that "The power of Congress does not extend to the Press" and
 thus the proposal was unnecessary. Id. at 618. Here Sherman carried a narrow majority that
 probably did not include Madison.

 "Madison to Jefferson, October 17, 1788, 11 Papers of Madison 295-300, quoted at 297.
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 310 THE SUPREME COURT REVIEW [1990

 ing; prohibited government officials from simultaneously holding
 more than one office; and prohibited the suspension of the writ of
 habeas corpus except in time of actual invasion or rebellion. Article I
 prohibited both Congress and the states from adopting ex post facto
 laws and bills of attainder or granting titles of nobility. Article III
 guaranteed jury trials in criminal cases in the district where the al-
 leged crime took place. Article III also eliminated the old English
 concepts of treason and constructive treason, by requiring two wit-
 nesses to an overt act.

 These Constitutional provisions protected many basic liberties
 and rights. One Madison biographer found "twenty-four elements of
 a Bill of Rights in a Constitution that is said to contain none. "36 Sup-
 porters of the Constitution did not make such a careful count, but
 they extolled the protections of liberty in the document.

 3). A third argument of the federalists conflicted with these first
 two. Federalists argued that a bill of rights would be useless in stop-
 ping the government from trampling on the liberties of the people.
 Many members of the Convention, including Madison, believed that
 paper guarantees of basic rights meant very little. During a debate
 over prohibiting ex post facto laws, Daniel Carroll of Maryland and
 James Wilson argued that "these prohibitions in the State Constitu-
 tions have no effect" and thus it was "useless to insert them" in the

 national constitution." More than a year after the Convention
 Madison told Jefferson that "experience proves the inefficacy of a bill
 of rights on those occasions when its controul is most needed. Re-
 peated violations of these parchment barriers have been committed
 by overbearing majorities in every state." He noted that in Virginia
 he had "seen the bill of rights violated in every instance where it has
 been opposed to a popular current." He warned that "restrictions
 however strongly marked on paper will never be regarded when op-
 posed to the decided sense of the public; and after repeated violations
 in extraordinary cases, they will lose even their ordinary efficacy. "38

 Madison's views on the inefficacy of "parchment barriers" re-
 flected his fundamental distrust of democratic majorities. In the Vir-

 36Brant, The Bill of Rights: Its Origin and Meaning 12 (1965).
 372 Farrand 376.

 38Madison to Jefferson, October 17, 1788, 11 Papers of Madison 297-99. For similar views
 by federalists see Letter of Cassius, No. 8, reprinted in Essays on the Constitution of the
 United States 28 (Ford ed. 1892), and 2 The Debates in the State Conventions on the Adoption
 of the Federal Constitution 174 (Elliot, ed., 2nd ed., 1836).
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 9] JAMES MADISON AND THE BILL OF RIGHTS 311

 ginia legislature Madison had encountered men who "seemed so
 parochial, so illiberal, so small-minded, and most of them seemed to
 have only 'a particular interest to serve.' They had no regard for pub-
 lic honor or honesty" and were "reluctant to do anything that might
 appear unpopular."39 Such "clods," as historian Gordon Wood has
 called them, 40 could not be expected to obey the restrictions of a bill
 of rights.

 4). Federalists, including Madison, also argued that a bill of rights
 might actually be dangerous. This was based on the legal theory that
 any rights not enumerated in a bill of rights would have been given
 up. This argument assumed that a complete enumeration of all rights
 would be impossible. Thus, in defending the Constitution in the
 Pennsylvania ratifying convention, James Wilson asked who would
 "be bold enough to undertake to enumerate all the rights of the peo-
 ple?" He thought no one could, but warned that "if the enumeration
 is not complete, everything not expressly mentioned will be pre-
 sumed to be purposely omitted." He asserted that members of the
 Convention considered a bill of rights "not only unnecessary, but im-
 proper."41 Alexander Hamilton made a similar point in Federalist 84,
 arguing that a bill of rights was:42

 not only unnecessary in the proposed Constitution, but would
 even be dangerous. They would contain various exceptions to
 powers not granted; and, on this very account, would afford a
 colorable pretext to claim more than were granted.

 Madison agreed with this analysis. He told Jefferson if a bill of rights
 was added to the Constitution it had to "be so framed as not to imply
 powers not meant to be included in the enumeration."43

 Madison further worried that a bill of rights might be dangerous
 because it would not fully secure rights. He believed "that a positive
 declaration of some of the most essential rights could not be ob-
 tained" because he assumed that New Englanders would weaken any
 attempt to require a separation of church and state. Thus Madison
 feared that the "rights of Conscience" would be "narrowed much

 39Wood, Interests and Disinterestedness in the Making of the Constitution, in Beyond Con-
 federation, at 74.

 4OIbid.

 413 Farrand 144, 161-61.

 42Hamilton, Federalist 84, in 4 The Papers of Alexander Hamilton 706 (Syrett ed. 1962).

 43Madison toJefferson, October 17, 1788, 11 Papers of Madison 297.
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 312 THE SUPREME COURT REVIEW [1990

 more" by a bill of rights than any government would dare do on its
 own.44 An incomplete or limited protection of conscience was, in
 Madison's mind, worse than none at all.

 5). Finally, the very notion of a republican government led federal-
 ists to argue that a bill of rights was unnecessary. Part of this argu-
 ment was based on the notion that Congress lacked the power to
 legislate on the subjects that would be covered by a bill of rights. But
 this analysis went beyond the concept of a limited government.
 Oliver Ellsworth, writing as "Landholder," argued that the theory of
 the Constitution itself precluded the need for a bill of rights. "Land-
 holder" asserted that a bill of rights was something that the people
 wrested from the king, thus in America a bill of rights was "insignifi-
 cant since government is considered as originating from the people,
 and all the power government now has is a grantfrom thepeople." Sim-
 ilarly, James Wilson argued that "it would have been superfluous and
 absurd, to have stipulated with a federal body of our own creation,
 that we should enjoy those privileges, of which we are not divested."
 James Iredell argued that in England a bill of rights was necessary
 because of the Crown's "usurpations" of the people's liberties. But,
 under the new Constitution the people delegated power to the na-
 tional government, and thus Iredell argued that such usurpations by
 the national government were impossible. Iredell asserted that under
 the Constitution the government could no more "impose a King upon
 America" than "go one step in any other respect beyond the terms of
 their institution. "45

 The more sophisticated and skeptical Madison understood that a
 republican government might threaten liberty, but that such threats
 would not be by a minority attacking a majority. Rather, the threats
 to liberty were most likely to emanate from the legislature which rep-
 resented the majority of the people. Madison further doubted that in
 a republic a bill of rights would have any effect against a determined
 legislative majority. In the Virginia ratification debates he asserted
 that "If there were a majority of one sect, a bill of rights would be a
 poor protection for liberty." Freedom of religion, he argued, was se-
 cured by "that multiplicity of sects, which pervades America, and

 44Madison toJefferson, October 17, 1788, id. at 297.

 4SThe Landholder, No. VI, reprinted in 3 Documentary History of the Ratification of the
 Constitution: Ratification by the States: Delaware, New Jersey, Georgia, Connecticut 489
 (Jensen ed. 1978); Substance of an Address by James Wilson and Answer to Mr. Mason's Ob-

 jections to the new Constitution, by Marcus [James Iredell], in Pamphlets on the Constitution
 161, 335 (Ford ed. 1888).
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 9] JAMES MADISON AND THE BILL OF RIGHTS 313

 which is the best and only security for religious liberty in any so-

 ciety.'"46 After Virginia had ratified the Constitution Madison made
 much the same point to Jefferson:47

 Wherever the real power in a Government lies, there is the dan-
 ger of oppression. In our Governments the real power lies in the
 majority of the Community, and the invasion of private rights is
 chiefly to be apprehended, not from acts of Government contrary
 to the sense of its constituents, but from acts in which the Gov-
 ernment is the mere instrument of the major number of the con-
 stituents.

 Madison simply did not believe that a bill of rights could forestall a
 determined majority which might want to act in ways which would
 trample on the rights of a minority.

 IV. WORKING FOR RATIFICATION

 Madison left the Philadelphia Convention hopeful that the
 Constitution would be ratified. He initially did not plan to become
 involved in the ratification struggle, but soon was drawn into it.48
 Once involved, he became dedicated to two related goals: securing
 ratification and preventing a second convention to amend the Con-
 stitution because he believed such a convention would undermine
 the Constitution.

 Madison was clearly ambivalent about the Constitution. It did not
 create the strong, consolidated government that he had hoped for.
 Indeed, "The Constitution Madison expounded and defended as
 'Publius' was a pale version of the plan he had carefully worked out
 before the Philadelphia meeting."49 He thought the plan was a vast
 improvement over the Confederation. But, whether he thought it a
 sufficient improvement is another matter. In urging his friends at
 home to support the Constitution Madison argued that the Conven-
 tion had succeeded in "blending a proper stability & energy in the
 Government with the essential characters of the republican Form"
 while retaining "a proper line of demarcation between the national

 46Madison in the Virginia ratification convention, reprinted in 11 Papers of Madison 130.

 47Madison toJefferson, October 17, 1788, id. at 298.

 48Editorial note, 10 Papers of Madison at 259.

 49Hobson, The Negative on State Laws: James Madison, the Constitution, and the Crisis of
 Republican Government, 36 Wm. & Mary Q. 217 (3rd Ser., 1979).
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 and State authorities."'5 But, this seems more like a political posture
 than an accurate reflection of Madison's true beliefs.

 In more private correspondence he argued that the government
 created by the Constitution was still too weak. Shortly before the
 Convention ended he wrote in secret code to Jefferson, who was still
 in France, that the plan of government "will neither effectually an-
 swer its national object nor prevent the local mischiefs which every
 where excite disgusts agst. the state governments.'"5I In late October
 he still bemoaned the fact that the Convention had rejected his pro-
 posal to give Congress a "constitutional negative on the laws of the
 States. "52

 If Madison really believed that the Convention had created a
 proper but delicate balance between competing interests, as he wrote
 his friends in Virginia, then he properly feared amendments which
 would destroy this balance. Similarly, if Madison really viewed the
 Constitution as creating too weak a government, as he privately ex-
 pressed to Jefferson, then he certainly did not want any amend-
 ments, including a bill of rights, which would have further weakened
 the national government.
 Opposition to the Constitution formed as soon as the document

 became public. The most common antifederalist complaint was the
 lack of a bill of rights. Thus, in defending the Constitution Madison
 was forced to oppose the call for a bill of rights. To do otherwise
 would have been to admit that the Constitution had a major defect.
 Madison could not admit this; along with most federalists, he was
 firmly convinced that ratification of the Constitution was an all-or-
 nothing proposition, and an admission of the need for a bill of rights
 would prevent ratification.

 Madison's first test of the issue came in the soon-to-be defunct con-

 federation Congress, which received the work of the Convention.
 Madison was one of over a dozen signers who were also members of
 Congress. These "fiery zealots"s3 wanted quick action to send the
 Constitution on to the states without any changes. In accomplishing
 this, Madison helped defeat a motion by Richard Henry Lee and
 Melancton Smith to add a bill of rights to the Constitution. The suc-
 cessful arguments in this brief debate were procedural, focusing on

 5oMadison to Edmund Pendleton, Sept. 20, 1787, 10 Papers of Madison 171.

 51Madison to Jefferson, September 6, 1787, id. at 163-64.

 52Madison toJefferson, October 24, 1787, id. at 212.

 53The term is Richard Henry Lee's, and is quoted in Brant, note 3 supra, at 161.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 315

 the complications that would arise if Congress added its own pro-
 posals to the work of the Convention.s4 Here Madison was able to
 oppose the addition of a bill of rights without having to take any posi-
 tion on its merits.

 For the next two months Madison continued to avoid the question
 of a bill of rights. In mid-October he commented to Washington
 about the unfair nature of George Mason's attacks on the Constitu-
 tion, but he did not mention Mason's demand for a bill of rights.
 When he reported to Edmund Randolph the growing opposition to
 the Constitution over "the omission of the provisions contended for
 in favor of the Press, & Juries &c.," Madison again failed to comment
 on the validity of the argument or to propose a strategy for combat-
 ing it.ss

 On October 24 Madison sent Jefferson a seventeen page letter,
 analyzing the strengths and weaknesses of the Constitution. This im-
 portant document reveals that the Madison "who later became an in-
 defatigable publicist in support of the new Constitution was in fact
 profoundly disappointed with the results of the convention."s6
 Madison's main objection to the final document was the inability of
 the national government to veto state legislation. Madison feared that
 majorities within the states would destroy the liberties of minorities.
 He thought this problem could be prevented by giving the national
 government the power to overrule the states. In an argument later
 developed in Federalist 10 and 14, Madison declared that "private
 rights will be more secure under the Guardianship of the General
 Government than under the State Governments" because the con-

 stituency of the national government would be so diverse that no sin-
 gle group would ever control it.s7

 Madison did not think that a majority in the national government
 might also oppress the people and deny them basic liberties. Thus,
 he had nothing specific to say about a bill of rights, except to note
 that George Mason had left Philadelphia "in exceeding ill humour"

 54Madison to George Washington, September 30, 1787, 10 Papers of Madison 179-8 1.

 "5Madison to Washington, October 18, 1787, id. at 196-97; Madison to Edmund Randolph,
 October 21, 1787, id. at 199-200.

 56Editorial note, to letter of James Madison to Thomas Jefferson, October 24, 1787, id. at
 205.

 57James Madison to Thomas Jefferson, October 24, 1787, id. at 212. In 1789, when he
 drafted what became the Bill of Rights Madison attempted to make certain amendments appli-
 cable to the states in one last attempt to secure a federal veto over some state legislation. This
 provision passed the House but was deleted by the Senate.
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 and that his chief complaint was that he "considers the want of a Bill
 of Rights as a fatal objection." 58 Madison did not comment on the
 merits of this position. At this point in his career Madison thought
 that the national government needed to be strengthened to protect
 the people from their state governments, but he saw no reason to
 think that the people needed a bill of rights to be protected from the
 national government.

 V. DEFENDING THE CONSTITUTION, OPPOSING A BILL OF RIGHTS,
 AND THE FEDERALIST PAPERS

 In mid-November 1787 Madison joined Alexander Hamilton
 in writing The Federalist.59 This was the beginning of his active in-
 volvement in the ratification process. As "Publius" Madison began to
 articulate more fully-and in public-his opposition to a bill of
 rights.

 In his first contribution to the series, the now-classic Federalist 10,

 Madison argued that the greatest danger to liberty in a Republic
 came from "the violence of faction" which he defined as "a number of

 citizens, whether amounting to a majority or minority of the whole,
 who are united and actuated by some common impulse of passion, or
 of interest, adverse to the rights of other citizens, or to the permanent

 and aggregated interests of the community.'"60 Madison saw no way
 to eliminate the causes of faction without destroying political liberty
 itself. But he argued that political factions might be controlled by in-
 creasing the size of an electoral district, thus increasing the number
 and diversity of the electors, so no single interest could actually ob-
 tain a majority. "Extend the sphere, and you take in a greater variety
 of parties and interests; you make it less probable that a majority of
 the whole will have a common motive to invade the rights of other
 citizens; or if such a common motive exists, it will be more difficult
 for all who feel it to discover their own strength, and to act in unison
 with each other."61

 58Madison toJefferson, October 24, 1787, id. at 215.

 59The editors of the Papers of Madison suggest that Madison was not brought into the
 project "until the middle of November, perhaps as late as the seventeenth." Id. at 261. Ralph
 Ketcham argues that the collaboration began just after October 10. Ketcham, James Madison:
 A Biography 239 (1971).

 60Federalist 10, in 10 Papers of Madison 264. He had of course developed these arguments
 earlier, in The Vices of the Political System, reprinted in 9 Papers of Madison 350-54.

 61Federalist 10, in 10 Papers of Madison, at 269.
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 Under the theory expressed in Federalist 10,62 a bill of rights was
 unnecessary to protect people from oppressive majorities, because
 the majorities themselves would typically take the form of unstable
 coalitions of different groups. As such, they would be unable to
 threaten the people's liberties. The theory of Federalist 10 turned on
 the informal structure of the government under the Constitution.
 Competing and diverse interests would neutralize each other, mak-
 ing a bill of rights unnecessary.
 In Federalist 51 Madison elaborated on how the Constitution's sys-

 tem of checks and balances combined with the diversity of the people
 to provide formal defenses against one faction taking power and de-
 priving the citizens of their liberty. Madison argued that "If men
 were angels, no government would be necessary," but, given human
 nature Madison believed some formal controls were necessary. He
 thought the people themselves would "no doubt [be] the primary
 control on the government" but that "auxiliary precautions" were
 also useful, including the Constitution's aim "to divide and arrange
 several offices in such a manner that each may be a check on the
 other." This, Madison argued, would prevent any single branch of
 government from threatening liberty. Furthermore, the division be-
 tween the states and the federal government would provide a "double
 security to the rights of the people. "63
 In Federalist 51 Madison again asserted, as he had in Federalist 10,

 that the competing interests caused by diversity of the people was the
 key to liberty. As long as the 64

 society itself will be broken into so many parts, interests and
 classes of citizens, that the rights of individuals or of the minor-
 ity, will be in little danger from interested combinations of the
 majority. In a free government, the security for civil rights must
 be the same as that for religious rights. It consists in the one case
 in the multiplicity of interests, and in the other, in the multi-
 plicity of sects. The degree of security in both cases will depend
 on the number of interests and sects.

 As Jack Rakove has succinctly phrased it, Madison's theory rested on
 the notion that "Diversity begets jealousy, and jealousy begets se-

 62This was a theory of government that Madison had been working on in 1786, when he
 made Notes on Ancient and Modern Confederacies, and then in the Spring of 1787, when he
 drafted the memorandum On the Vices of the Political System of the United States. During
 the Federal Convention of 1787, Madison also argued along the lines later developed in
 Federalist 10.

 63Federalist 51, 10 Papers of Madison 477-78.
 64Federalist 51, id. at 478-79.
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 curity.'"65 While not explicitly rejecting the idea of a bill of rights in
 Federalist 51, the implications of his argument are that diversity of
 interests-not any formal document-would ultimately preserve
 fundamental rights.
 Madison reiterated these points in Federalist 57, arguing that the

 "vigilant and manly spirit which actuates the people of America"
 would prevent the legislature from usurping its power.66 Further-
 more, ever attuned to turning private interest to the public good,
 Madison argued that members of the House of Representatives
 would never betray the liberties of the people because if they did,
 they would not be reelected. In essence Madison argued in Federalist
 10, 51, and 5 7 that the political process, the governmental structures,
 and the social and demographic diversity of the nation would protect
 liberty.

 In Federalist 38 he casually dismissed calls for a bill of rights be-
 cause the antifederalists could not all agree on what protections of
 liberty they wanted.67 Rhetorically asking "Is a bill of rights essential
 to liberty," he noted the "confederation has no bill of rights."'68 Such
 arguments were inherently weak. That some antifederalists did not
 want a bill of rights, or others could not completely agree on its con-
 tents, did not diminish the need for one. Madison also well knew that

 the demand for a bill of rights was a result of the strengthening of the

 national government by the new Constitution. Thus, it was disin-
 genuous for Madison to argue that the Constitution did not need a
 bill of rights because the Articles of Confederation lacked one.

 In Federalist 44 Madison pointed out that the Constitution pro-
 hibited the states from passing bills of attainder, expostfacto laws, or
 laws impairing the obligations of contracts, even though such laws
 were also prohibited in the "declarations prefixed to some of the state
 constitutions." Here Madison argued that "experience has taught us
 nevertheless, that additional fences against these dangers ought not
 to be omitted."'' 69 Madison did not explain why "additional fences"
 against the federal government were also not useful.

 In Federalist 46 he argued that the state governments would prevent
 the national government from usurping powers not granted in the

 6SRakove, The Madisonian Theory of Rights, 31 Wm. & Mary L. Rev. 245, 259 (1990).

 66Federalist 57, 10 Papers of Madison 523.

 67Federalist 38, id. at 367-68.

 68Federalist 38, id. at 370.

 69Federalist 44, id. at 421.
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 Constitution. This implied that the people did not need to fear that
 their liberties would be taken from them by the national govern-
 ment, and thus, again by implication, that a bill of rights was unnec-
 essary. In Federalist 48 he returned to the theory-again by
 implication-that bills of rights were useless. Here he noted that in
 Pennsylvania "the constitutional trial by jury had been violated; and
 powers assumed, which had not been delegated by the constitu-
 tion."70 Thus Madison reiterated his belief in the danger and futility
 of relying on "parchment barriers against the encroaching spirit of
 power." 71The same analysis might effectively have shown the po-
 tential danger of usurpation of power by the national government un-
 der the proposed constitution. But if Madison saw the double-edged
 nature of his argument, he did not comment on it.

 The most direct statement on the bill of rights in The Federalist did
 not come from Madison, but rather from Hamilton, who argued in
 Federalist 84: "Why declare that things shall not be done which there
 is no power to do? Why, for instance, should it be said that the liberty
 of the press shall not be restrained, when no power is given by which
 restrictions may be imposed?"72 Madison probably subscribed to
 this position. After all the essays were published, Madison explained
 that while "the writers are not mutually answerable for all the ideas
 of each other" the project was carried out "in concert" between the
 three authors.73 "In concert" the authors put together a general out-
 line of the project, which probably included some agreement on ma-
 jor issues and strategies. In the absence of evidence to the contrary, it
 seems reasonable to conclude that Madison did not disagree with
 Hamilton on this point.

 VI. THE PRIVATE MADISON AND THE BILL OF RIGHTS

 In his private correspondence during the ratification struggle
 Madison gave further evidence of his opposition to a bill of rights.
 This position developed despite pressure from correspondents and
 friends to recognize the merits of a bill of rights. For George Turber-

 70Federalist 48, id. at 459.

 7'Federalist 48, id. at 456. Madison would use the term "parchment barriers" somewhat later
 in a direct reference to the bill of rights. Madison to Jefferson, October 17, 1788, 11 Papers of
 Madison 297-99.

 72Hamilton, Federalist 84, in 4 The Papers of Alexander Hamilton 706.

 73Madison toJefferson, August 11, 1788, 11 Papers of Madison 227.
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 ville, a minor Virginia politician, he simply laid out his "powerfull
 reasons that may be urged agt. the adoption of a Bill of Rights."74 But
 to his closest friends, like Washington, Jefferson, and Edmund Pen-
 dleton, Madison revealed both his opposition to a bill of rights and
 his hostility to opponents of the Constitution who demanded such an
 addition.

 Most federalists, including Madison, held their opponents in con-
 tempt and did not take seriously their demands for a bill of rights.
 General Henry Knox believed that antifederalists were "De-
 magogues and vicious characters." In New England federalists de-
 scribed their opponents as "wicked," "malignant, ignorant, and
 short-sighted triflers." A federalist in North Carolina referred to his
 opponents as "a blind stupid set, that wish Damnation to their Coun-
 try," who were "fools and knaves" opposed to "any man of abilities
 and virtue." A New Hampshire federalist predicted "that none but
 fools, blockbeads, and mad men" opposed the Constitution. In New
 York the anonymous "Caesar" thought that the demands for a bill of
 rights were made by "designing croakers" in order "to frighten the
 people with ideal bugbears."I7

 Madison also buttressed his opposition to a bill of rights by attack-
 ing the integrity and motives of his opponents. He divided Virginia's
 supporters of amendments into two categories: men like Edmund
 Randolph and George Mason, who "do not object to the substance of
 the Governt. but contend for a few additional Guards in favor of the

 Rights of the States and of the people," and others, led by Patrick
 Henry, who sought amendments that would "strike at the essence of
 the System."76 He believed Henry's group had "disunion assuredly
 for its object" while disunion was the "real tendency" of all oppo-

 74George Turberville to Madison, April 16, 1788, in id. at 23. Madison's letter to Turber-
 ville, which contained these "powerful reasons," is now lost, but we can assume that they were
 a summary of arguments in The Federalist and elsewhere.

 75Rutland, Ordeal of the Constitution: The Antifederalists and the Ratification Struggle,
 1787-1788 34, 73, 269, 216 (1966). Letters of Caesar, II, in Essays on the Constitution 289
 (Ford ed. 1892). Ford incorrectly identifies the author of this letter as Alexander Hamilton. See
 4 The Papers of Alexander Hamilton 278-79.

 76Madison to Jefferson, December 9, 1787, 10 Papers of Madison 312. In April Madison
 modified his analysis, informing Jefferson that Randolph "cannot properly be classed with its
 [the Constitution's] enemies," while Mason was "growing every day more bitter" and had be-
 come "outrageous" in his opposition and would "in the end be thrown by the violence of his
 passions into the politics of Mr. H y." Madison to Jefferson, April 23, 1788, 11 Papers
 of Madison 28-29. When the Virginia convention began Madison happily reported Randolph
 firmly in the federalist camp, noting that "The Govr. has declared the day of previous amend-
 ments past. ..." Madison to Rufus King, June 4, 1788, id. at 76.
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 nents. Thus Madison felt that there could be "no middle ground"
 between supporters and opponents of the Constitution.77
 While Madison conceded that some opposition in Virginia came

 from "men of intelligence, patriotism, property, and independent
 circumstances," he thought their grass-roots support was from peo-
 ple "much accustomed to be guided by their rulers." In other words,
 in Virginia a few demagogues, like Patrick Henry, were misleading
 the people. In most of the rest of the country the educated elite were
 "zealously attached to the proposed Constitution." He was particu-
 larly pleased that in New England "the men of letters, the principle
 Offli]cers of Govt. the Judges & Lawyers, the Clergy, and men of
 property" almost universally supported the Constitution.78
 He described the Massachusetts antifederalists as including

 "scarce a man of respectability." They were a combination of sup-
 porters of Shays' Rebellion and "ignorant and jealous men, who had
 been taught or had fancied that the Convention at Philada. had en-
 tered into a conspiracy against the liberties of the people at large, in
 order to erect an aristocracy for the rich, the well-born, and the men of

 Education." On the other hand, "all the men of abilities, of property,
 and of influence" supported the Constitution.79
 Such observations help explain Madison's hostility to amend-

 ments. He believed the proponents of amendments were either anti-
 nationalists, like Henry, out to destroy the Constitution, or men who
 lacked "intelligence, patriotism, property, and independent circum-
 stances." They were, in other words, not men who Madison thought
 should govern the republic. Because Madison believed that all who
 demanded amendments "threaten shipwreck to our liberty,"80 he
 could not admit that any of their points might be valid. No wonder
 Madison condemned the recommended amendments of the Massa-

 chusetts ratifying convention as "a blemish" even though he con-
 ceded they were "in the least Offensive form."'81

 77Madison to Edmund Pendleton, February 21, 1788, 10 Papers of Madison 532-3 3.

 78Madison to Jefferson, December 9, 1787, id. at 312-13. Madison was "persuaded" that
 some of those supporting amendments, especially in Virginia, did so "with the most patriotic
 & virtuous intentions." He conceded that "men equally respectable in every point of character"
 were on both sides of the issue, but nevertheless believed the opposition in his home state
 would "either dismember the Union" or injure Virginia's pride and "foresight." Madison to
 Archibald Stuart, December 14, 1787, id. at 325-26.

 79Madison to Edmund Pendleton, February 21, 1788, id. at 532-33; Madison to Jefferson,
 February 19, 1788, id. at 519.

 80Madison to George Washington, December 14, 1787, id. at 327.

 81Madison to Washington, February 15, 1788, id. at 510-11.
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 Echoing Federalist 3 8, Madison was also contemptuous of the anti-
 federalists because they could not agree on what they wanted.82 He
 argued that if the antifederalists "were to enter into an explicit & par-
 ticular communication with each other, they wd find themselves as
 much at variance in detail as they are agreed in the general plan of
 amendments." He believed their only agreement would be on
 "points of very little substance.""83 Their positions were "as hetero-
 geneous as can be imagined."84
 That federalists were also "heterogeneous" on many points did not

 seem to trouble Madison. By the spring of 1788 Madison wanted the
 Constitution ratified at all costs, and he would work with anyone to-
 ward that end and similarly opposed any idea which might under-
 mine that goal.

 VII. THE VIRGINIA RATIFYING CONVENTION

 In late February Madison began making plans to return to
 Virginia to seek election to that state's ratifying convention. Mount-
 ing hostility to the Constitution made his presence imperative. By
 the time Madison left New York the debate over a bill of rights had
 been altered. The critical change came in Massachusetts.

 When the Massachusetts ratifying convention opened in January
 1788, an antifederalist majority seemed certain to defeat the Con-
 stitution. The convention elected John Hancock, an apparent anti-
 federalist, as its president. A key opposition leader was Samuel
 Adams, the old revolutionary, who was an important and powerful
 politician in the Commonwealth, and a man who had been commit-
 ted to bills of rights since the beginning of the Revolution. 85 Many
 delegates came to the Boston convention with instructions from their
 constituents to oppose ratification unless a bill of rights was added to
 the Constitution.

 With opponents of ratification in apparent control, the Massachu-
 setts federalists sought a compromise. They suggested that a series of
 recommended amendments to the Constitution be sent to Congress
 along with the convention's ratification. John Hancock was per-
 suaded to present these amendments to the convention. Samuel

 82Note 62 supra.

 83Madison to Archibald Stuart, December 14, 1787, 10 Papers of Madison 326.

 84Madison to Edmund Pendleton, February 21, 1788, id. at 532-33.

 85Maier, The Old Revolutionaries: Political Lives in the Age of Samuel Adams 25 (1980).
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 Adams offered a counter-proposal that the convention actually add a
 bill of rights to the beginning of the Constitution, and then ratify
 both. Had this motion been successful, Massachusetts's ratification
 would have been conditional, and only gone into effect if the other
 states accepted the Massachusetts amendments. The danger of prior
 amendments, which is what Samuel Adams wanted, was that each
 state would propose different amendments and the Constitution
 would never be ratified.

 When his motion for prior amendments was defeated, Adams
 joined Hancock in supporting ratification with recommended
 amendments. A few other antifederalists joined as well, and the
 Constitution squeaked through, by a vote of 187 to 168. A change of
 only ten votes would have defeated the Constitution in Massachu-
 setts.

 The importance of the Massachusetts compromise-ratification
 with recommended amendments-was not immediately apparent to
 Madison and his friends. Edmund Randolph thought the Massachu-
 setts amendments were a "paltry snare" which were either "in-
 admissible," aimed against the Southern states, or "milk & water."86
 Madison thought the ratification in Massachusetts had "almost extin-
 guished" the hopes of the New York antifederalists. He did not think
 the proposed amendments mattered one way or the other, although
 he believed they were a "blemish." Madison's attentions were al-
 ready focused on New Hampshire and Virginia.87

 In early March Madison left New York for Virginia. For the first
 time in his public career Madison was forced to campaign for office.
 On March 22 Madison probably met with Rev. John Leland, an in-
 fluential Baptist minister who at the time was hostile to the Constitu-
 tion. Leland and other Baptists feared that the Constitution would
 undermine religious freedom in the nation. Madison's long record of
 supporting religious liberty, and his sincere empathy for Leland's
 concerns, convinced the minister to support Madison for the Vir-
 ginia convention.88

 Madison reached Montpelier on March 2 3, the day before the elec-
 tion for delegates to the Virginia ratification convention. On the 24th

 86Randolph to Madison, February 29, 1788, 10 Papers of Madison 542-43.

 87Madison to Randolph, Madison to Washington, and Madison to Edmund Pendleton, all on
 March 3, 1788, id. at 554-55; 555-56; 554.

 88Butterfield, Elder John Leland, Jeffersonian Itinerant, 62 Proceedings of the American
 Antiquarian Society 183-96 (1952).
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 Madison overcame his natural shyness to give his first public speech
 before the voters. He tried to dispel the "absurd and groundless prej-
 udices against the foederal Constitution" that had been growing in
 his absence. This brief campaign was successful, as he beat his near-
 est anti-federalist rival by a margin of almost four to one. 89 Madison
 was pledged to support the Constitution as written. He was not
 pledged to prior amendments, or any other alterations of the docu-
 ment.

 Madison's meeting with Leland was critical to his election cam-
 paign, because Madison believed the support of the Baptists was cru-
 cial to his electoral success. Indeed, it seems likely that "Madison
 owed his presence in the Virginia convention to" Leland and other
 "dissenters whose trust he had earned in the struggle for religious
 liberty. "90

 The meeting with Leland was also critical for Madison's eventual
 support for a bill of rights. Until this time Madison dismissed the
 antifederalist demand for a bill of rights as a smokescreen for defeat-
 ing the Constitution. In Leland, however, Madison faced a man who
 wanted to support the Constitution, but sincerely feared that with-
 out a bill of rights freedom of religion would be jeopardized under
 the new government. Madison could not easily dismiss Leland's ar-
 guments as politically motivated because they were not. Thus, for
 the first time Madison was forced to take seriously the bill of rights
 argument.

 The Virginia voters elected a convention that was almost evenly
 split between federalists and antifederalists. Almost immediately
 some of Madison's friends urged that the Massachusetts model be ap-
 plied to Virginia. George Nichols argued it was the only basis on
 which compromise "can safely take place."91 Madison agreed. He
 did not think amendments were a particularly good idea, but he did
 believe that proposing them as Massachusetts had done, to be con-
 sidered after ratification, would blunt antifederalist opposition. The
 Massachusetts plan was "unquestionably the Ultimatum of the
 foederalists" while conditional ratification or a second convention
 would "be fatal. "92

 89Madison to Eliza House Trist, March 25, 1788, 11 Papers of Madison 5-6.

 9?Kukla, A Spectrum of Sentiments: Virginia's Federalists, Antifederalists, and Federalists
 Who are For Amendments, 1787-1788, 96 Va. Mag. of Hist. & Biog. 282 (1988).

 91George Nichols to Madison, April 5, 1788, 11 Papers of Madison 8-9.

 92Madison to George Nichols, April 8, 1788, id. at 11-12.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 325

 Madison easily saw the practical value of supporting subsequent
 amendments as a way of obtaining immediate ratification. He told
 Edmund Randolph he was ready to support them in Virginia. This
 was perhaps the bridge that could connect strong federalists, like
 Madison, with more reluctant supporters of the Constitution, like
 Randolph. Nevertheless Madison remained skeptical about the
 effectiveness of this tactic. He believed that in Massachusetts the

 proposed amendments had been directed at popular sentiment, and
 had actually done little to sway opponents in the ratification conven-
 tion.93

 As the Virginia convention approached, Madison's views firmed.
 There was a real danger that the Virginia convention would endorse
 conditional ratification based on subsequent amendments or, worse
 yet, a demand for a second convention. If Virginia adopted either
 "the Constitution, and the Union will be both endangered."94
 Madison, who had once given lukewarm support to the Constitution,
 now equated its success with that of the nation itself.

 This change was not the result of his changing views of the Con-
 stitution. Rather it reflected his realization of the true nature of poli-
 tics in America. If a second convention came about, Madison feared

 there would be "little" of the "same spirit of compromise" of the pre-
 vious summer. Madison expected that at a new convention it would
 be "easy also for those who have latent views of disunion, to carry
 them on under the mask of contending for alterations popular in
 some but inadmissible in other parts of the U. States."' 95Madison
 could give no quarter to those who wanted fundamental changes in
 the Constitution, because they would undermine ratification. At the
 same time, he had to blunt their demand, growing more popular each
 day, for a bill of rights. Recommended amendments looked better all
 the time.

 In the Virginia convention Madison gave no immediate indication
 of his new position. Early in the convention he stressed his argu-
 ment, previously made in Federalist 10, that the greatest threat to lib-
 erty came from the "majority trampling on the rights of the
 minority. "96 He also reiterated the argument made by Wilson in the

 93Madison to Randolph, April 10, 1788, id. at 18-19.

 94Madison to Jefferson, April 23, 1788, id. at 28-29.

 95Ibid.

 96Speech of Madison, June 6, 1788, id. at 79.
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 Pennsylvania convention and by Hamilton in Federalist 84 that civil
 liberties could not be harmed because of the limited nature of the na-

 tional government. The Congress could create no national religion
 because "The government has no jurisdiction over it. "97
 Madison then attacked the impracticality of "obtaining previous

 amendments" to the Constitution. He noted that any amendments
 Virginia adopted would also have to be submitted to all the other
 states, which might then submit amendments of their own.98 This
 would lead to an endless process that would produce nothing. Signif-
 icantly, Madison still did not suggest recommended amendments,
 such as Massachusetts had proposed.
 On June 12 Madison argued against a bill of rights because paper

 guarantees were worth little. Madison asked:99

 Is a bill of rights a security for religion? Would the bill of rights in
 this state exempt the people from paying for the support of one
 particular sect, if such sect were exclusively established by law?
 If there were a majority of one sect, a bill of rights would be a
 poor protection for liberty.

 In answering his own questions Madison reiterated his notion that
 diversity protected liberty. He found that religious liberty was pro-
 tected by "that multiplicity of sects, which pervades America, and
 which is the best and only security for religious liberty in any so-
 ciety. For where there is such a variety of sects, there cannot be a
 majority of any one sect to oppress and persecute the rest."100 Re-
 minding the Convention that he had always "warmly supported re-
 ligious freedom," Madison argued that "a variety of sects," not a bill
 of rights, was the key to religious freedom. 10
 By mid-June Madison privately predicted that opponents of the

 Constitution would be narrowly defeated in their demand for pre-
 vious amendments.102 Confident of ultimate success, for the first

 time Madison argued against the substance of some rights.
 A common antifederalist complaint was that the Constitution did

 97Speech of Madison, June 6, 1788, id. at 84.
 98Ibid.

 99Speech of Madison, June 12, 1788, id. at 130.

 loolbid.

 101Speech of Madison, June 12, 1788, id. at 131.

 102Madison to Rufus King, June 18, 22, 1788, id. at 152, 167. See also, on Madison's confi-
 dence, Madison to Hamilton, June 20, 1788, and June 22, 1788, Madison to George Wash-
 ington, June 23, 1788, and Madison toJames Madison, Sr., June 20, 1788, id. at 157, 166, 168,
 157-58.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 327

 not guarantee trials in the district where an alleged crime took place.
 This complaint would eventually be remedied by the Sixth Amend-
 ment. At the Virginia convention Madison argued that such a rem-
 edy was unnecessary, and might be decidedly dangerous to the
 welfare of the nation. He claimed that he would have supported a
 "provision for a jury from a vicinage" but only if it could be "done
 with safety." But, Madison argued that in some situations, like a re-
 bellion, a trial "would be impracticable in the county" where the law
 was violated. Madison noted that even though the jury trial was "sa-
 cred" in America, there had nevertheless been numerous "devia-
 tions" from it since independence. Madison concluded that the
 legislature must have "discretion" in setting the rules for trials. 103
 Two days later Madison spoke against ratification with amend-

 ments. Now fully expecting to win a vote for ratification, he was also
 confident the convention would defeat prior amendments. After
 ratification he was prepared to support "a conciliatory declaration of
 certain fundamental principles of liberty, in a form not affecting the
 validity & plentitude of the ratification."'104
 Madison once again argued that previous amendments were im-

 practical and that a bill of rights was unnecessary. The impracticality
 argument rested on the assumption that a demand for previous
 amendments by Virginia would lead to similar demands from other
 states, and require that the ratification process begin again. He then
 reasserted the long-held federalist position that "every thing not
 granted" to the federal government by the Constitution "is reserved"
 to the states or the people. He further argued that "an imperfect enu-
 meration" of rights "is dangerous.'"10'

 Having dismissed the need for a bill of rights, Madison made one
 major concession to the opposition. He declared that if Virginia
 ratified the Constitution, he and other federalists would "freely,
 fairly and dispassionately consider and investigate your proposi-
 tions, and endeavour to gratify your wishes." He promised that
 those amendments which were "not objectionable, or unsafe" could
 be "subsequently recommended" after ratification. But, he did not
 admit such amendments might be necessary. Rather, he argued, they
 would be considered "because they can produce no possible danger,

 '03Speech of Madison, June 20, 1788, id. at 164.

 '04Speech of Madison, June 24, 1788, id. at 174-75; Madison to Ambrose Madison, June 24,
 1788, id. at 170-71.

 's0Speech of Madison, June 24, 1788, id. at 174-75.
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 and may gratify some gentlemen's wishes."106 Thus, even as
 Madison accepted the idea of amendments, he did so as a matter of
 political expedience and accommodation, rather than as a matter of
 conviction.

 VIII. MADISON, JEFFERSON AND THE BILL OF RIGHTS:
 RECONSIDERING THE "GREAT COLLABORATION"

 While Madison was working for ratification, and fighting
 against a bill of rights, he was involved in a long-distance correspon-
 dence with Thomas Jefferson, who was then America's ambassador
 in Paris. The two had previously been allied in various political en-
 terprises at the state and national level.0o7 Now they disagreed over
 the importance of a bill of rights.

 The conventional historical wisdom is that Jefferson pointed out
 the importance of a bill of rights "in letters persuading Madison to
 switch positions.'"108 But it is not clear whether Jefferson's letters had
 any effect on Madison's actions or views. Certainly in the short run
 they did not, because the distance between the two men, and the
 long time it took for letters to be exchanged, made it impossible for
 the letters to have any immediate impact. At first glance, for exam-
 ple, Jefferson's well-known letter of December 20, 1787 seems to be
 an important criticism of Madison's position.109 But, Madison did
 not receive this letter until July, 1788, after Virginia had ratified the
 Constitution and Madison himself had publicly announced his will-
 ingness to support future amendments.

 Madison often wrote to Jefferson in code, which allowed him the
 luxury of great candor in an age when mail delivery was erratic and
 private letters might fall into the wrong hands. Because of the many
 months that it took for letters to cross the Atlantic, Madison did not

 fear that his openness would have adverse political repercussions.
 Thus, this correspondence tells us what Madison really believed
 about the bill of rights. The letters confirm that Madison's opposi-
 tion was not simply tactical, but that he truly opposed the adoption
 of a bill of rights. This investigation also undermines the view that
 Jefferson "converted Madison to the cause of adding a Bill of Rights

 '06Speech of Madison, June 24, 1788, id. at 177.

 '07See generally, Koch, Jefferson and Madison: The Great Collaboration 3-32 (1950).

 o08Levy, note 9 supra, at 114.

 09gJefferson to Madison, December 20, 1787, in 12 Jefferson Papers 438.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 329

 to the new federal Constitution."'10 The evidence suggests that
 Madison was converted to a bill of rights by political necessity rather
 than logical argument and that the conversion, such as it was, took
 place before Madison received Jefferson's letter of December 20,
 1787 or his other letters urging the addition of a bill of rights.

 A. JEFFERSON'S VIEWS

 The day after the Convention ended George Washington sent a
 copy of the Constitution to Thomas Jefferson. In mid-October Ben-
 jamin Franklin sent Jefferson an official copy of the document. Fi-
 nally, on October 24, 1787, Madison sent Jefferson a seventeen page
 letter and a copy of the Constitution. 111

 In late December, 1787, Jefferson finally received Madison's long
 letter of October 24th. By this time Jefferson had already seen a copy
 of the Constitution, and already corresponded with his counterpart
 in London, John Adams, about the lack of a bill of rights.112

 Madison's October 24, 1787, letter gave Jefferson a short history of
 the Convention. Madison was guardedly enthusiastic about the Con-
 stitution, but thought it did not go far enough in nationalizing
 power.1I3 Jefferson's thoughtful response, his famous letter of De-
 cember 20, 1787, reflected quite different concerns about the Con-
 stitution. After detailing what he liked about the Constitution,
 Jefferson turned to "what I do not like."'114

 Jefferson's first complaint was "the omission of a bill of rights pro-
 viding clearly and without the aid of sophisms for freedom of re-
 ligion, freedom of the press, protection against standing armies,
 restriction against monopolies, the eternal and unremitting force of
 the habeas corpus laws, and trials by jury in all matters of fact triable
 by the laws of the land. . . ." Jefferson disputed James Wilson's ar-
 guments "that a bill of rights was not necessary because all is reserved

 11oLevy, Jefferson and Civil Liberties: The Darker Side 3 (1st ed. 1963).

 S ' Koch, note 107 supra, at 39, states that these men "rushed copies" of the Constitution to
 Jefferson. This is true for Washington, but not for Franklin and Madison, who sent their letters
 on October 14 and October 24. Washington to Jefferson, Sept. 18, 1787; Franklin toJefferson,
 October 14, 1787; 1787 in 12 The Papers of Thomas Jefferson 149, 236, 270 (Boyd ed. 1955)
 (cited below as Jefferson Papers). Madison to Jefferson, October 24, 1787, 10 Papers of
 Madison 205-20.

 112John Adams to Jefferson, November 10, 1787; Jefferson to Adams, November 13, 1787;
 Jefferson to Madison, December 20, 1787, all in 12 Jefferson Papers 334, 349, 438.

 113See text at notes 35- 39 supra.

 114Jefferson to Madison, December 20, 1787, 12 Jefferson Papers 441.
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 in the case of the general government which is not given. .. ."15
 Unbeknownst to Jefferson, Madison had taken more or less the same
 position as Wilson on this question. 16 Jefferson thought Wilson's ar-
 gument was "gratis dictum" which was "opposed by strong in-
 ferences from the body" of the Constitution. Jefferson argued that "a
 bill of rights is what the people are entitled to against every govern-
 ment on earth, general or particular, and what no just government
 should refuse, or rest on inference."117

 This letter, which is useful for an understanding of Jefferson's
 views on fundamental rights, had no effect on Madison's actions dur-
 ing ratification, because Madison did not receive it until July, 1788,
 which was after Virginia had ratified the Constitution and, for tacti-
 cal reasons, Madison had agreed to support amendments. When
 Madison answered Jefferson's letter of December 20, 1787, he said
 nothing about a bill of rights, perhaps because Jefferson's points were
 already moot.118 Madison had already agreed to support amend-
 ments that were "not objectionable, or unsafe,""119 not because he
 had been convinced of their virtues by Jefferson's arguments, but
 rather because he had accepted the political necessity of them.
 On July 31, 1788, Jefferson wrote Madison once again, "rejoic-

 [ing] at the acceptance of our new constitution by nine states."'120
 Jefferson apparently knew about New Hampshire's ratification on
 June 21, but not about Virginia's (the 10th state) on June 25.121 Nor
 did Jefferson know that Madison (without the benefit of Jefferson's
 letter of December 20, 1787) had supported subsequent amend-
 ments. Thus, Jefferson once again urged Madison to support a bill of
 rights.

 The Constitution was "a good canvas, on which some strokes only
 want retouching." Jefferson's brush would paint a bill of rights that
 would "go to Juries, Habeas corpus, Standing armies, Printing, Re-
 ligion & Monopolies." Jefferson argued that "the few cases wherein

 115Jefferson to Madison, December 20, 1787, id. at 440.

 116See text supra at III.

 "7Madison to Jefferson, October 24, 1787, 12 Jefferson Papers 270-86; Jefferson to
 Madison, Paris, December 20, 1787, id. at 438, 440.

 118Madison to Jefferson, July 24, 1788, 11 Papers of Madison 196-98.

 119Speech of Madison, June 24, 1788, id. at 177.

 120Jefferson to Madison, July 31, 1788, id. at 212.

 121Curiously, from the Jefferson Papers it appears that none of Jefferson's many friends in
 Virginia bothered to write him after the Virginia convention ratified the Constitution on June
 25 or finished its deliberations on the 27th.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 331

 these things may do evil, cannot be weighed against the multitude
 wherein the want of them will do evil." He hoped that "a bill of rights
 will be formed to guard the people against the federal government, as
 they are already guarded against their state governments in most in-
 stances."122

 B. MADISON'S VIEWS

 In August 1788 Madison sent Jefferson two letters which de-
 scribed the ratification struggles in New York and North Carolina.
 His focus remained on the adoption of the Constitution, and not on
 the protection of rights under it. He conceded to Jefferson that the
 Constitution was not perfect and that "A trial for one year [of the
 workings of the Constitution] will probably suggest more real
 amendments than all the antecedent speculations of our most
 sagacious politicians."123 This indicates that Madison was more con-
 cerned with the mechanics of government under the Constitution
 than a bill of rights, which he viewed as a tactical issue, rather than
 one of principle.

 In mid-October Madison received Jefferson's letter of July 31, in
 which the latter strenuously argued for a bill of rights. Madison had
 never responded to Jefferson's arguments set out in his letter of De-
 cember 20, 1787. Nor had he responded to Jefferson's public letters,
 which had continued to "criticise ... the omission of a bill of

 rights."124 Finally, on October 17, 1788, Madison faced the criticism
 of his friend.

 His response showed that after a year of calls for a bill of rights,
 which included two strong appeals from Jefferson, Madison re-
 mained basically unconvinced. Madison claimed that his "own opin-
 ion has always been in favor of a bill of rights," but he then repeated
 the litany of federalist arguments against a bill of rights, including:
 (1) that it was unnecessary under a government of limited powers; (2)
 that it could not be complete enough, especially because New En-
 glanders would oppose absolute religious freedom; (3) that the inher-
 ent tension between the states and the federal government made a bill

 122Jefferson to Madison, July 31, 1788, 11 Papers of Madison 212, 213.

 123Madison to Jefferson, August 23, 1788, id. at 2 38-39; see also Madison to Jefferson, Au-
 gust 10, 1788, id. at 225. On September 21, and October 8, 1788, Madison again wrote to
 Jefferson, but did not discuss the substantive questions of a bill of rights. Id. at 257-59, 276-
 77.

 124Madison to Edmund Randolph, August 2, 1788, id. at 215.
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 of rights unnecessary; (4) that "[r]epeated violations of these parch-
 ment barriers" showed that a bill of rights was useless; and (5) that a
 bill of rights was only needed to protect the people against a mon-
 arch, which was not a situation the Americans faced.125

 Having explained to Jefferson why a bill of rights was unneces-
 sary, Madison offered three reasons why he was now willing to sup-
 port one. First, he acknowledged that "political truths declared" in a
 "solemn manner" would "acquire by degrees the character of funda-
 mental maxims of free Government, and as they become incorpo-
 rated with the national sentiment, counteract the impulses of interest
 and passion." Second, Madison acknowledged the unlikely event
 that the government itself might oppress some or even a majority of
 the people. Although doubtless a depressing scenario for a commit-
 ted republican, Madison seemed to recognize that even in a republic
 the elected government might trample on the rights of the people and
 the people might not immediately resist their own government. Un-
 der such circumstances, "a bill of rights will be a good ground for an
 appeal to the sense of the community." Finally, he conceded a small
 point to the opposition, noting that perhaps "a succession of artful
 and ambitious rulers, may by gradual & well-timed advances, finally
 erect an independent Government on the subversion of liberty," and
 a bill of rights would be "prudent" "especially when the precaution
 can do no injury." Not ready to concede too much to the antifederal-
 ists (even though they were now thoroughly defeated) Madison im-
 mediately added that he saw "no tendency in our governments to
 danger on that side." 26
 As if he had conceded too much to the opposition, even in this pri-

 vate letter to Jefferson, Madison reiterated his ambivalence about a
 bill of rights. "Supposing a bill of rights be proper" he wrote, "I am
 inclined to think that absolute restrictions in cases that are doubtful,

 or where emergencies may overrule them, ought to be avoided."'"27
 He warned that128

 restrictions however strongly marked on paper will never be re-
 garded when opposed to the decided sense of the public; and af-
 ter repeated violations in extraordinary cases, they will lose even
 their ordinary efficacy. Should a Rebellion or insurrection alarm

 125Madison to Jefferson, October 17, 1788, id. at 297-98.

 126Madison toJefferson, October 17, 1788, id. at 298-99.

 127Madison to Jefferson, October 17, 1788, id. at 299.
 128Ibid.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 333

 the people as well as the Government, and a suspension of Hab.
 Corp. be dictated by the alarm, no written prohibitions on earth
 would prevent the measure.

 Madison's distrust in democracy led him to believe that no legisla-
 ture would obey either constitutionally or self-imposed limits. The
 "clods" (as historian Gordon Wood has called them) in the legislature,
 whether it be state or federal, would do as they pleased.129
 Well before he received Madison's letter of October 17, 1788,

 Jefferson made one more plea for a bill of rights. On November 18,
 1788, he urged Madison to support a bill of rights, not on ideological
 or philosophical grounds, but as a matter of practical politics. Jeffer-
 son argued that "the minorities [the antifederalists] are too respect-
 able not to be entitled to some sacrifice of opinion in the majority.
 Especially when a great proportion of them would be contented with
 a bill of rights."I30 By the time Madison received this letter, in March
 1789, he had already adopted this position, and in fact been elected to
 Congress on the basis of it. 131

 Meanwhile, Madison's letter of October 17, 1788, was delayed
 even longer than usual for transatlantic correspondence. It did not
 reach Jefferson until February 1789, and he did not respond until
 March 15, 1789. In this response Jefferson showed his respect for
 some of Madison's positions, but continued to argue strenuously for
 a bill of rights. This letter, however, had little effect on Madison's
 subsequent conduct-his paternity of the Bill of Rights-because
 he did not receive it until the end of May. By then Madison had al-
 ready put Congress on notice of his intention to propose amend-
 ments. In response to Jefferson's letter of March 15, Madison wrote
 that a bill of rights would be introduced into Congress within a
 week. 132

 IX. MADISON MOVES TOWARD HIS PATERNITY

 Throughout the ratification struggle Madison's opposition to
 a bill of rights was both tactical and theoretical. In his letter to Jeffer-

 129See text at note 38 supra. Wood, Interests and Disinterestedness in the Making of the Con-
 stitution, in Beyond Confederation, at 74.

 130Jefferson to Madison, November 18, 1788, 11 Papers of Madison 353-54.

 131Madison to Jefferson, March 29, 1789, 12 Papers of Madison 38.

 132Jefferson to Madison, March 15, 1789; Madison toJefferson, May 27, 1789, id. at 13, 186.
 Before he received Madison's letter of October 17, Jefferson once more urged his friend to sup-
 port a bill of rights.
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 son of October 17, 1788, Madison had detailed his theoretical argu-
 ments.133 His tactical position was one which even Jefferson
 understood. Simply put, Madison wanted the Constitution ratified
 without a second convention being called. He felt that even an admis-
 sion that a bill of rights was necessary might jeopardize this goal,
 while a concession on prior amendments would certainly have en-
 dangered ratification.
 Despite his claim in his October 17, 1788, letter that he had "al-

 ways been in favor of a bill of rights," Madison seems not to have
 favored one until he introduced his amendments in Congress. Even
 then, it is not clear that Madison theoretically supported the amend-
 ments.

 How and why did Madison move to his reluctant paternity? The
 answers to both questions are tied to the politics of Virginia in
 1788-89.

 Virginia's ratification of the Constitution was an embarrassing de-
 feat for Patrick Henry. He correctly saw Madison as the chief cause
 of this outcome. "To humiliate Madison, Henry managed his rejec-
 tion by the Assembly for a seat in the Senate, referring to him as one
 'unworthy of the confidence of the people,' whose election to office
 'would terminate in producing rivulets of blood throughout the
 land.' " In order to "exclude Madison from the House of Representa-
 tives as well, Henry, a master of the 'gerrymander' long before that
 term had been invented, placed Orange County [Madison's home] in
 a Congressional district otherwise composed of counties considered
 heavily antifederal." 134 As he had before the ratification convention,
 Madison was forced to return to Virginia to campaign for office-an
 activity for which he had little enthusiasm. 35

 Madison arrived home at the end of December, 1788. He faced an

 uphill election campaign. His opponent was James Monroe, a friend
 and neighbor, but also a moderate antifederalist who had the support
 of Patrick Henry and his allies. Henry and his friends had already
 circulated rumors that Madison opposed any changes in the Con-
 stitution, including a bill of rights. Madison was particularly dis-
 turbed by allegations that he opposed any amendment protecting
 religious freedom.

 133Madison to Jefferson, October 17, 1788, 11 Papers of Madison 298-99. See text at note
 124 supra.

 134Ketcham, note 59 supra, at 275.

 135Rutland, note 32 supra, at 48.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 335

 On January 2, 1789, Madison wrote to Rev. George Eve, a leading
 Baptist minister, to explain his position on the Constitution. As he
 had a year earlier during the campaign for his election to the ratifying
 convention, Madison found that Baptist fears about religious liberty
 were sincere, strongly held, and had to be overcome if he was to win
 election.

 Madison's letter was surprisingly frank for a man seeking votes.
 He freely admitted his disagreement with Eve; he did not see in the
 Constitution "those serious dangers which have alarmed many re-
 spectable Citizens." Thus while the Constitution was unratified
 Madison had opposed amendments, because he believed they were
 "calculated to throw the States into dangerous contentions, and to
 furnish the secret enemies of the Union with an opportunity of pro-
 moting its dissolution." However, with the Constitution ratified he
 was willing to support "amendments, if pursued with a proper mod-
 eration and in a proper mode" because under such circumstances
 they would "be not only safe, but may well serve the double purpose
 of satisfying the minds of well meaning opponents, and of providing
 additional guards in favour of liberty." Madison told Eve that "Un-
 der this change of circumstances, it is my sincere opinion that the
 Constitution ought to be revised, and that the first Congress meeting
 under it, ought to prepare and recommend to the States ... provi-
 sions for all essential rights, particularly the rights of Conscience in
 the fullest latitude, the freedom of the press, trials by jury, security
 against general warrants, &c.""36

 Madison's changing position was partially a function of the calls
 by his opposition, including Monroe, for a second convention to al-
 ter the Constitution. Madison thought a second convention would
 lead to a disastrous rewriting of the Constitution. With this as a likely
 alternative, Madison now saw amendments as the best hope for keep-
 ing the Constitution more or less as it had been written. Thus, he
 told Rev. Eve that future amendments were "the safest mode" of

 changing the Constitution because "The Congress, who will be ap-
 pointed to execute as well as to amend the Government, will proba-
 bly be careful not to destroy or endanger it" while a second conven-
 tion "containing perhaps insidious characters from different parts of
 America," would "be but too likely to turn every thing into confusion
 and uncertainty."371

 '36Madison to George Eve, January 2, 1789, 11 Papers of Madison 404-05.
 1371bid.
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 Madison subsequently wrote similar letters to other Virginians,
 explaining his position on a bill of rights. Two of his letters, which
 were published at the time, contained his "unequivocal pledge" to
 work for amendments if elected to Congress.138 This counterattack
 turned the tide in his favor. At a meeting of Baptist leaders Rev. Eve
 defended Madison, reminding his co-religionists that Madison had
 always supported their interests by fighting for full religious free-
 dom in Virginia.139 In addition, Madison went to various Baptist
 meetings, German churches, and numerous courthouses to debate
 Monroe and explain his new support for amendments. His friends
 continued to argue his case throughout the district. 140 The campaign
 paid off with "a resounding federalist victory and remarkable per-
 sonal tribute to Madison in a district 'rigged' against him."'141

 X. AN AMBIVALENT ADVOCATE

 Shortly after his election Madison headed for New York as a
 Congressman pledged to propose constitutional amendments to pro-
 tect individual liberty.142 Although slated to open on March 4, 1789,
 Congress did not actually begin until April 6, when both houses fi-
 nally achieved a quorum. When the session finally began a bill of
 rights was not high on the agenda. Opposition clustered around four
 different arguments. Some diehard federalists opposed any changes
 to a Constitution which they thought was beyond improvement.
 Some antifederalists still hoped for a second convention or substan-
 tial amendments that would restructure the new government. They
 correctly understood that the adoption of a bill of rights would un-

 138Madison to Thomas Mann Randolph, January 13, 1789, later published in the Virginia
 Independent Chronicle, January 28, 1789; Madison to "A Resident of Spotsylvania County,"
 January 27, 1789, published in Fredericksburg Virginia Herald, January 29, 1789; Benjamin
 Johnson to Madison, January 19, 1789, 11 Papers of Madison 415-17, 428-29, 423-24.
 Madison's letter of Randolph was also published in the Virginia Herald and Fredericksburg
 Advertiser, January 15, 1789, Ketcham, note 59 supra at 276, Rutland, note 32 supra, at 48.

 139Ketcham, note 59 supra, at 276. See also Rutland, note 32 supra, at 48.

 140Ketcham, note 59 supra, at 276-77; see also Rutland, note 32 supra. at 48. See also George
 Nichols to Madison, January 2, 1789, and January 24, 1789; Madison to Washington, January
 14, 1789; Henry Lee to Madison, January 14, 1789, 11 Papers of Madison 406-09, 427-28,
 417-18, 420-27.

 141Ketcham, note 59 supra, at 277.

 142Madison was not willing to support "alterations" to the Constitution that would change
 the fundamental powers of the government or weaken the power of the national government to
 control the states. See Bowling, note 4 supra, at 225-26.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 337

 dermine that goal.143 They viewed the amendments as a "Tub to the
 Whale," designed to divert antifederalist s from making more sub-
 stantive changes in the Constitution. 44Some members of Congress
 agreed that a bill of rights might be important, but thought there
 were greater priorities, such as establishing various executive depart-
 ments, raising revenue, and creating a judiciary. Finally, many in
 Congress doubtless sympathized with the position expressed by
 Georgia's James Jackson, who declared that the Constitution was
 "like a vessel just launched, and lying at the wharf; she is untried,
 you can hardly discover any one of her properties." Therefore, he
 argued that amendments should be delayed until this ship of state
 could be launched and Congress "guided by the experiment.'"14
 Madison now believed that amendments ought to be added to the

 Constitution. He did not think them necessary to preserve liberty-
 on that point he had not wavered. But he felt a personal obligation to
 fulfill his campaign promise of supporting amendments. He also
 hoped that such amendments would remove the fears of many Amer-
 icans who had opposed the Constitution. Moreover, he believed that
 Congressional action on a bill of rights would defeat the call for a sec-
 ond convention. Such a convention, he was convinced, would de-
 stroy the new Constitution.146 As he later told Congress, Madison
 was "unwilling to see a door opened for a reconsideration of the
 whole structure of the Constitution-for a re-consideration of the

 principles and the substance of the powers given because I doubt if
 such a door were opened, we should be very likely to stop at that
 point which would be safe to the Government itself.'"147

 For Madison, then, the bill of rights was now a question of tactics:
 how could he get the amendments adopted? His "strategy was to
 seize the initiative for amendments, to use the Federalist majority in
 the First Congress to finish the unavoidable business of amendments

 1431n North Carolina, which had not yet ratified the constitution, Hugh Williamson be-
 lieved that some antifederalists also held this position. Williamson to Madison, May 24, 1789,
 12 Papers of Madison 184.

 144The phrase comes from Jonathan Swift, "Tale of a Tub" (1704): "Seamen have a custom,
 when they meet a whale, to fling him out an empty tub by way of amusement, to divert him
 from laying violent hands upon the ship." Quoted in Bowling, note 4 supra, at 223.

 145I Annals of Congress, 1st Cong. 1st. Sess., 442.

 146See, for example, Madison to George Eve, January 2, 1789, 11 Papers of Madison 404-
 05.

 147Speech of Madison, I Annals of Congress, Ist Cong., Ist Sess. (debate of June 8. 1789),
 450.
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 in such a way as to remove from the national agenda the major Anti-

 federalist objections. ... ."148 Even before the session began he sought the advice of sympathetic
 fellow federalists. 149 After Congress convened Madison's first strate-
 gic step was to involve President Washington in the campaign for a
 bill of rights. At this time Madison was Washington's closest advisor
 and part time speechwriter. In drafting Washington's first address to
 the Congress, which also served as Washington's inaugural address,
 Madison inserted a clause reminding Congress of its duty to consider
 proposing constitutional amendments in response to the "objections
 which have been urged against the System, or by the degree of in-
 quietude which has given birth to them." Here Washington declined
 to make any specific recommendation, but placed his "entire confi-
 dence" in the Congress's "discernment and pursuit of the public
 good." The speech did urge that Congress show "a reverence for the
 characteristic rights of freemen, and a regard for the public har-

 mony .... .150
 On May 1 Madison proposed that the House send a formal re-

 sponse to the President "assuring him of their disposition to concur
 in giving effect to every measure which may tend to secure the liber-
 ties, promote the harmony, and advance the happiness and pros-
 perity of their country." The House then appointed a committee,
 chaired by Madison, to draft this reply.151 On May 5 Madison
 brought the resolution, which he wrote, to the floor. This resolution
 included the following paragraph: "The question arising out of the
 fifth article of the Constitution, [the amendment process] will receive
 all the attention demanded by its importance; and will, we trust be
 decided, under the influence of all the considerations to which you
 allude."152

 This episode was certainly a coup for Madison. He was able to put
 into Washington's mouth his own views on the need for a bill of

 148Storing, The Constitution and the Bill of Rights, in Rossum & McDowell (eds.), The
 American Founding: Politics, Statesmanship, and the Constitution (1981) 32.

 149Tench Coxe to Madison, March 18 and 24, 1789, Edmund Randolph to Madison, March
 26, 1789, 12 Papers of Madison 21, 27, 31.

 150Address of the President to Congress, April 30, 1789, and Editorial Note, 12 id. at 123 &
 120. See also 1 Messages and Paper of the Presidents 43-49 (Richardson ed. 1897).

 151 Annals of Congress, 1st cong., 1st Sess., 242 (May 1, 1789); 12 Papers of Madison 134n.

 1521 Annals of Congress, 1st Cong., 1st Sess., 258 (May 5, 1789); 12 Papers of Madison 132-
 34. Washington also asked Madison to help him draft a short, formal reply to the House resolu-
 tion. Washington to Madison, May 5, 1789, reprinted in 30 Writings of George Washington
 310, and 310 (Fitzpatrick ed. 1939).
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 rights. Historian Robert Rutland has suggested that Washington was
 acting "cautiously"153 in calling for Congress to act in its own "dis-
 cernment of the public good." However, it seems more likely that by
 having Washington ask Congress to act Madison was shrewdly get-
 ting the President to endorse amendments without appearing too
 heavy handed. By writing a speech in which Washington deferred to
 Congress to work out the details, Madison was not taking any great
 risk because Madison was already the most effective member of the
 Congress and was emerging as the "first man" of the House.154

 Madison then followed this by becoming the prime draftsman of a
 resolution supporting the speech that he had written for Washington.
 Through Madison's adroit pen both the President and the House
 were on record supporting amendments to protect liberty.'55 All
 Madison had to do now was introduce these amendments and shep-
 herd them through Congress. This, however, was no easy task.

 On May 4 Madison told the Congress of his intention to propose
 amendments later in the month, but on the 2 5th Madison moved for a

 postponement. As he explained to Jefferson: "more urgent business"
 had caused a slight delay, but within a few weeks a "Bill of rights ...
 will be proposed."'56
 On June 8 Madison finally had the opportunity to present his

 amendments. He told the House he was "bound in honor and in

 duty" to bring the amendments forward. His plan was to "advocate
 them until they shall be finally adopted or rejected by a constitu-
 tional majority of this House."157 Others in the House wanted a de-
 lay, some because they opposed all amendments, some because they
 thought the Congress had more important work ahead of it. Madison
 noted that he had already postponed his motion once. In arguing

 153Rutland, The Birth of the Bill of Rights, 1767-1791 198 (1955).

 154Editorial Note on Madison at the First Session of the First Federal Congress, 12 Papers of
 Madison 52-53.

 155Later in the debates Madison produced a letter from Washington in which the President
 declared he saw "nothing exceptionable in the proposed amendments" and some were "impor-
 tantly necessary" while others, while not essential were "necessary to quiet the fears of some
 respectable characters and well meaning Men." Thus, Washington declared his hope they
 would receive "a favorable reception in both houses" of Congress. Washington to Madison [ca.
 31 May 1789], 12 Papers of Madison 191.

 156I Annals of Congress, 1st Cong., 1st. Sess., 257; 4 Documentary History of the First
 Federal Congress of the United States of America: Legislative Histories: Amendments to the
 Constitution Through Foreign Officers Bill 3 (Bickford & Veit, eds., 1986); Madison toJeffer-
 son, May 27, 1789, 12 Papers of Madison 186.

 157I Annals of Congress, 1st Cong., 1st Sess., 440-41 (Debate of June 8, 1789).
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 against further postponements, Madison asserted one of his major
 points in favor of amendments: that "if we continue to postpone from
 time to time, and refuse to let the subject come into view, it may well
 occasion suspicions, which, though not well founded, may tend
 to inflame or prejudice the public mind against our decisions."
 Madison feared that the "very respectable number of our constitu-
 ents" who had asked for amendments might conclude that Congress
 was "not sincere in our desire to incorporate such amendments in the
 constitution as will secure those rights, which they consider as not
 sufficiently guarded." 58 Although about to propose amendments,
 Madison was still not advocating them for their substance. Rather,
 he argued he had a moral obligation to present them and that it would
 be politically expedient for Congress to accept them.
 Madison's initial speech led the staunch federalist Roger Sherman

 to urge the House to delay action until it was "a proper time."'59
 Madison responded by reiterating the necessity of calming those who
 feared the new strong central government. He wanted "the oppor-
 tunity of proving to those who were opposed to" the Constitution that
 "those who have been friendly to the adoption of this constitution"
 were also "sincerely devoted to liberty and a Republican Govern-
 ment" and not attempting to "lay the foundation of an aristocracy or
 despotism." He reminded the House of those who had "apprehen-
 sions" that the new government wished to "deprive them of the liberty
 for which they valiantly fought and honorably bled." He believed that
 many who had opposed the Constitution were now ready "to join their
 support to the cause of Federalism, if they were satisfied on this one
 point." Furthermore, he argued amendments might lure North
 Carolina and Rhode Island into the union. 60

 While proposing amendments, Madison remained ambivalent
 about a bill of rights. Madison did not propose a bill of rights as such.
 Rather, he proposed a series of changes in the main body of the Con-
 stitution which would have been scattered throughout the docu-
 ment. Madison noted that his proposal "relates to what may be called

 '581d. at 440-44.

 1591d. at 444.

 1601d. at 449. Without knowing that Madison had already introduced amendments, William
 R. Davie of North Carolina wrote him urging that amendments be adopted before the North
 Carolina convention, which was scheduled for the following November. Davie to Madison,
 June 10, 1789, 12 Papers of Madison 210-11. See also George Lee Turberville to Madison,
 June 16, 1789, id. at 222-23, explaining that amendments would "tend very much to satisfy the
 minds of those who were really fearful of danger to the Liberties of their fellow citizens" while
 undermining those who opposed the Constitution for selfish and narrow reasons.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 341

 a bill of rights"161 but he did not call it that, just as he did not present
 it as a unified package.
 Madison did not argue with passion or even much conviction for

 his proposal. He admitted that he had "never considered this provi-
 sion so essential to the federal constitution" that it should have been

 allowed to impede ratification. But, with the Constitution ratified
 Madison was willing to concede "that in a certain form and to a cer-
 tain extent, such a provision was neither improper nor altogether
 useless. "162

 Madison followed this tepid endorsement of his amendments with
 a balanced assessment of the pros and cons of a bill of rights. He con-
 ceded the virtues of the opposition, but found reasons to counter all
 their points. Madison's most innovative proposal concerned the vex-
 ing problem that "by enumerating particular exceptions of the grant
 of power, it would disparage those rights which were not placed in
 that enumeration; and it might follow, by implication, that those
 rights which were not singled out, were intended to be assigned into
 the hands of the General Government, and were consequently inse-
 cure." He argued that this problem could be "guarded against." He
 had already done so with a provision which became the ninth amend-
 ment. 163

 Madison concluded his opening speech on the bill of rights debate
 by asking that the House appoint a committee to consider the
 amendments. He argued that "we should obtain the confidence of
 our fellow citizens, in proportion as we fortify the rights of the peo-
 ple against the encroachments of the government." To Madison's dis-
 appointment, the House referred the amendments to a committee of
 the whole, thus delaying the process of adoption. 164

 Madison had introduced the amendments because he claimed it

 "was my duty" to do so. 65 His unstated goal was to convince the
 nation's moderate antifederalists to support the Constitution. His
 subsequent correspondence indicates that he believed his strategy

 1611 Annals of Congress, 1st Cong., 1st Sess., 453.
 162Ibid.

 '631d. at 456. Madison's original provision read: "The exceptions here or elsewhere in the
 constitution, made in favor of particular rights, shall not be so construed as to diminish the just
 importance of other rights retained by the people, or as to enlarge the powers delegated by the
 constitution; but either as actual limitations of such powers, or as inserted merely for greater
 caution."

 164Id. at 459.

 165Ibid.
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 was working. He was certain that the amendments, if adopted,
 would "be satisfactory to a majority of those who have opposed the
 Constitution."66 He was pleased that they were "limited to points
 which are important in the eyes of many and can be objectionable in
 those of none." Proudly he noted that "the structure & stamina of the
 Govt. are as little touched as possible."'67
 Part of Madison's strategy was to avoid controversial political is-

 sues so that his amendments would pass as quickly as possible. He
 thought that "nothing of a controvertible nature ought to he haz-
 arded" in order to avoid a defeat of the amendments. He told Ed-

 mund Randolph that he had avoided anything of a "controversial
 nature" because of the "caprice & discord of opinions" in the House
 and Senate, which had to approve the amendments by a two-thirds
 vote, and in the state legislatures, three-fourths of which had to ap-
 prove the amendments. The amendments had a "twofold object of
 removing the fears of the discontented and of avoiding all such altera-
 tions as would either displease the adverse side, or endanger the
 success of the measure." In sending them to a North Carolina
 correspondent he doubtless hoped to push that state toward ratifica-
 tion. 168

 Because the amendments were now in the committee of the whole,

 Madison had to weigh carefully when he ought to try to bring them
 up again. Madison's energies, and those of the rest of Congress, were
 directed at other pending legislation on such matters as the removal
 power of the President, import duties, western land, and the salaries
 of congressmen. For the next month most of his correspondence
 focused on these issues, rather than on the bill of rights. This reflects
 Madison's low key and deliberate approach to amendments. He had
 done his "duty" in introducing a bill of rights, and he would continue
 to fight for the proposal. But, he was not preoccupied with the ques-
 tion.

 Tench Coxe, a Philadelphia federalist, agreed with this analysis
 and happily noted that "the most ardent & irritable among our
 friends are well pleased" with the amendments, as were "honest"
 antifederalists. Edmund Randolph, meanwhile, noted that "strong

 166Madison to Jefferson, June 13, 1789, 12 Papers of Madison 218.

 167Madison to Edmund Randolph, June 15, 1789, id. at 219.

 168Madison to Edmund Pendleton, June 21, 1789, Madison to Edmund Randolph, June 15,
 1789, and Madison to Samuel Johnston, June 21, 1789, id. at 253, 219, 250. See also Madison
 to Tench Coxe, June 24, 1789, Madison to George Nichols, July 5, 1789, id. at 257, 282.
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 9] JAMES MADISON AND THE BILL OF RIGHTS 343

 foederalists" in Virginia supported the amendments, while among
 diehard antifederalists "nothing, nay not even the abolishment of di-
 rect taxation would satisfy those, who are most clamorous." Another
 Virginia friend was pleased the amendments would protect individ-
 ual liberty "so far as declarations on paper can effect that purpose"
 while at the same time "leaving unimpaired the great Powers of the
 government. 1l69 Hugh Williamson, a leading North Carolina feder-
 alist, liked what he saw, but correctly predicted that his state would
 not ratify the Constitution until after Congress had approved the
 amendments.1 70

 On July 21, during a brief lull in the legislative business, Madison
 "begged the House to indulge him in the further consideration of
 amendments." Madison's colleagues were in no mood for another de-
 bate in the committee of the whole. Some, like Roger Sherman, op-
 posed any amendments and wanted to end the entire process but a
 majority voted for a select committee of one member from each state
 to consider the amendments. 171

 On August 13 the select committee reported back to Congress. For
 the next eight sessions the House debated the amendments, finally
 adopting them on August 22. Although active in these debates,
 Madison did not dominate them. 72 Madison never spoke directly to
 the merits of a bill of rights but throughout the debates almost always
 argued for their expediency. Initially he asked if it was "desirable to
 keep up a division among the people of the United States on a point
 in which they consider their most essential rights are concerned?"
 He argued that consideration of the issue would "promote that spirit
 of urbanity and unanimity which the Government itself stands in
 need of for its more full support."173 Later he argued for a particular
 clause because "it be desired by three important States." Even on the
 protection of religious liberty-something he fervently supported-
 Madison would not affirmatively argue for his amendment. He re-

 169Tench Coxe to Madison, June 18, 1789; Edmund Randolph to Madison, June 30, 1789;
 and JosephJones to Madison, June 24, 1789, id. at 239, 273, 258-59. See also Edward Stevens
 to Madison, June 25, 1789, id. at 261.

 170Hugh Williamson to Madison, July 2, 1789, id. at 274-75. See also Benjamin Hawkins to
 Madison [July] 3, 1789, id. at 275.

 1711 Annals of Congress, 1st Cong., 1st Sess. 685-92.

 172Madison spoke twenty-three times during these debates, while Elbridge Gerry spoke
 twenty-nine times. Nine other men spoke at least ten times each, for a collective total of 130
 times. This is based on a count of speeches in id. at 730-808.

 1731d. at 731.

This content downloaded from 
�������������149.10.125.20 on Sun, 20 Feb 2022 00:00:40 UTC������������� 

All use subject to https://about.jstor.org/terms



 344 THE SUPREME COURT REVIEW [1990

 fused to say "Whether the words are necessary or not" arguing only
 that members "of the State Conventions ... seemed to entertain an

 opinion that under the [necessary and proper] clause of the constitu-
 tion" Congress might "infringe the rights of conscience, and es-
 tablish a national religion." He consistently "appeal[ed] to the
 gentlemen who have heard the voice of the country, to those who
 have attended the debates of the States conventions, whether the
 amendments now proposed are not those most strenuously required
 by the opponents to the constitution?"'74

 During the debates over the Constitution many of the antifederal-
 ists had reflected "the traditional politics of consensus, the old quest
 for unanimity, not the new majoritarian politics of the constitution's
 promoters.""'75 Ironically, in the congressional debates over the bill
 of rights Madison, who was perhaps America's first modern politi-
 cian, reflected this older notion of politics. He sought reconciliation
 by giving the antifederalists the protections of liberty that they val-
 ued so highly.

 Only twice in these debates did Madison seem to speak about the
 amendments with great enthusiasm. Both brief speeches showed
 that Madison remained more committed to limiting the powers of the
 states than to limiting the power of the national government. Thus,
 he passionately supported a proposal that would have prohibited the
 states from infringing "the equal right of conscience . . . freedom of
 speech or the press, . . . [and] the right of trial by jury in criminal
 cases." Madison thought this was "the most valuable amendment in
 the whole list."'76 Although the House approved this clause,177 the
 Senate did not and thus these rights did not become applicable to the
 states until after the adoption of the Fourteenth Amendment and its
 modern development, starting with Gitlow v. New York." 78Similarly,
 Madison strongly and successfully opposed adding the word "ex-
 pressly" to what became the tenth amendment. Madison thought
 this would give the states too much power.179

 1741d. at 746, 758, 775.

 175P. Maier, note 85 supra at 228.

 1761 Annals of Congress, at 783-84.

 177See note 7 supra.

 178Gitlow v. New York, 268 U.S. 652 (1925).

 1791 Annals of Congress, 1st Cong., 1st Sess., 790.
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 XI. A RELUCTANT PATERNITY AND MODERN INTERPRETATION

 Madison did not enjoy these debates. He wrote to Richard
 Peters of the "nauseous project of amendments."180 This phrase has
 been subject to contradictory interpretations.181 Jack Rakove has ar-
 gued that Madison was "probably allud[ing] to the feelings of his col-
 leagues in Congress rather than his own."182 In another article
 Rakove has argued that the essence of the "nauseous project" state-
 ment was the fact that Madison's support the Bill of Rights was "only
 for expedient reasons of politics." 183 Robert Rutland, on the other
 hand, suggests this statement is an "offhand remark" and should not
 be taken "as a statement of fact." Rutland argues that this statement
 has been wrongly interpreted to indicate that Madison's support of
 the amendments was marred by "a tinge of hypocrisy."184 In this
 context, Rutland takes exception to Rakove's comments on political
 expediency.

 Rutland is on solid ground in arguing that this statement does not
 indicate a "tinge of hypocrisy" in Madison's support for the Bill of
 Rights. Madison, after all, did not think the substance of the amend-
 ments was "nauseous." Moreover, even as Madison fought for the
 Bill of Rights, he never appeared enthusiastic about the proposals.
 Given his cool and reserved support for the amendments, it would be
 impossible to consider him hypocritical, even if one were to interpret
 his "nauseous project" remark to refer to the substance of the amend-
 ments. Similarly, Rakove is correct in seeing Madison's support for
 the Bill of Rights as fundamentally political. Just because it was po-
 litical does not mean, as Rutland implies, that the support was hypo-
 critical. Here Rutland apparently misread both Madison and
 Rakove. Madison's support for the amendments was based on a
 coherent and rational political analysis of the needs of America under

 180Madison to Richard Peters, August 19, 1789, 12 Papers of Madison 346.

 18 Kenneth Bowling, in A Tub to the Whale, note 4 supra, has ignored the phrase altogether,
 perhaps because it is so distracting, and so easily misunderstood. This analysis is based on
 Bowling's public comments on an earlier version of this paper at the Organization of American
 Historians meeting in 1990.

 182Rakove, The Madisonian Theory of Rights, 31 Wm. & Mary L. Rev. 245-46 (1990).

 183Rakove, Mr. Meese, Meet Mr. Madison, The Atlantic Monthly (Dec., 1986), 77, quoted
 at 84, col. 1.

 184Rutland, The Trivialization of the Bill of Rights, 31 William & Mary L. Rev. 287, 291
 (1990).
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 the Constitution; such a motivation seems hardly an act of hypocrisy.
 Rutland is also wrong, I think, in dismissing the statement as is

 merely an "off hand remark" or a "slip of the pen."'185 The "nauseous"
 comment was not an isolated one. Madison also described the debates

 over the amendments as "extremely difficult and fatiguing"'86 and
 "exceedingly wearisome."' 87What Madison found to be "nauseous,"
 "fatiguing," and "wearisome" was the process of getting the amend-
 ments through Congress. No doubt it was. "Madison was sick and
 tired of the obstructionism of Roger Sherman, Aedanus Burke,
 William Loughton Smith, James Jackson, and other congressmen
 who thought the introduction of a bill of rights was a waste of time. " 188
 Madison probably found this obstructionism particularly distasteful
 because of his own ambivalence about the goal he sought.

 While never actually opposed to the idea of rights, in 1787-89
 Madison was never convinced a bill of rights was either necessary or
 completely harmless. To the end Madison was uncertain about the
 value of a bill of rights. A few days before the House endorsed the
 amendments, Madison observed that "we are so deep in them now,
 that right or wrong some thing must be done." This was hardly the
 sentiment of an enthusiastic partisan. But, Madison had not become
 one, even as he supported the addition of a bill of rights. With victory
 in sight, he could only marshal a series of weak arguments to support
 his position: a bill of rights was "a thing not improper in itself;" "had
 no assurances been given" of subsequent amendments the Constitu-
 tion might not have been ratified; "as an honest man" Madison felt
 "bound" to support amendments after the Virginia convention;
 without his promise to support amendments Virginia would have
 elected antifederalists to Congress; if Madison had not introduced
 his amendments, opponents of the Constitution would have pre-
 sented more damaging ones; once the amendments were adopted
 they "would kill the opposition every where, and by putting an end
 to the disaffection to the Govt. itself, enable the administration to
 venture on measures not otherwise safe"; the amendments would
 head off a second convention; and the amendments were necessary to
 bring North Carolina into the Union. 189

 1851bid. This is also Rutland's terminology.

 186Madison to Edmund Pendleton, August 21, 1789 12 Papers of Madison 348.

 187Madison to Edmund Randolph, August 21, 1789, 12 Papers of Madison 348.

 188Rutland, note 184 supra, at 292.

 189Madison to Richard Peters, August 19, 1789, 12 Papers of Madison 347.
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 In sum, Madison argued that the bill of rights should be adopted
 because it might help the country, and could not hurt it. "We have"
 he told Congress "something to gain, and, if we proceed with cau-
 tion, nothing to lose."190
 Despite his ambivalence and misgivings about a bill of rights,

 Madison fought hard for the amendments. Duty to his constituents,
 duty to himself as an "honest man," and his keen sense of politics
 kept him going. But, so too, no doubt, did Madison's libertarian
 values. Whether opposing amendments during the ratification strug-
 gle or giving them lukewarm support in Congress, Madison rarely
 opposed the idea of protecting basic rights and liberties. He never
 denied the value of due process, freedom of expression, and religious
 liberty. If he doubted the value of the amendments, he never doubted
 the values they stood for. That, in the end, enabled him to support
 the Bill of Rights, even while uncertain if it was either necessary or
 prudent. He would, in effect, leave that question up to future genera-
 tions.

 Madison's ambivalence about the Bill of Rights serves to remind
 the living generation that liberty is ultimately protected, not by par-
 chment barriers, but by the "vigilant ... spirit which actuates the
 people of America."191 The Bill of Rights articulates the goals of that
 spirit.

 19oSpeech of Madison, in I Annals of Congress, Ist Cong., Ist Sess., 450 (June 8, 1789).
 '9 Federalist 57, in 10 Papers of Madison 523.
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