CHAPTER EIGET

PROPERTY AKD THE ZMVIRONFGHT

WE COULD NOT adequately treat the problems of property
rights in land without considering some of the eﬁvironmental
issues raised by any form of property rights. Sincg land
is the basis for the whole environment, property rights in
land necessarily affect environmental issues. Sometimes it
is pointed out that strictly speaking the environment con-
sists of all the influences--~cultural, political, social,
as well as physital-—that surround mankind and his society.
This is, of course, true, but for present purposes, wve
must 1limit our discussion to the physical, and to a ceriain
extent social, aspects of environmantal concern.

iccess to land provicdes a sure way in which nan ney
interact with the environnent., Ior better or worse, those
who hold property rights to land will affect and be
affected by the environment. &s ve have pointed out al-
ready, the distinct advantages that different sites-enjoy
are often directly related to environmental factors, and,
if they are not directly related, they are certainly
indirectly related, for urban land must have specific
features in order to support a large vopulation. Iiveryone
knows that Manhattan is built on granite bedfock, is located
in a good harbor, has z moderate climate, enjoys access to
water supplies, and is surrounded by good farmland. It is

really not too difficult to understand, just on the basis
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of these environmental factors, why New York City is the
preemninent city on the Unitecd States.

Ve do not want to go over ground (!) covered in Chapter
Five on 'The Special Significance of Land.! What we are
concerned with here is the question of environmental ethics
in relation tovownership of land. Though there have been
some recent work and suggestions on this aspect of property
rights, it still remains an area much neglected in law énd
philosophy. Indeed it seems that only a few voices have
been raised in defense of the environment within the pro-
fessional community. Things are chenging, but not too
rapicly.l N

A number of people have remariied that the present
generation seems bent upon proving that it is within iis
power to leave the earth a barren, uninhabitable place
even without the occurrence of nucliear varfare. So vora-
ciously do we devour the earth and its treasures that
within a not-too-distant future .extreme scarcity of pri-
mary resources will be a fundamental problem. Even now

forests are being defoliated, soil is being eroded, seas

1see, Hiermen 2. Daly, ed. Economics, Bcolozy, Bthics:
Zssays_Toward a Steadv-Btate Heonomv (San Francisco: w. H.
Freeman and Co., 1980); Warren A. Johnson and John Hardesty,
eds. Zconomic Growth vs. tl.e ZInvironment (Belmont Calif.:
Wadsworth Publishing Co., 1971); Richard G. Wilkinson,
Poverty ané Progress: An Bcological Perspective on Zconomic
Jevelopment (Mew York: Praeger, 1975); ¥illiam Ophuls,
ucology and the Politics of Scarcity: Prologue to a
Political Theory of the Steady State (San Francisco: V. H.
Freeman and Co., 1977).




are being fished out, yet the general response is much
lamentation, pointed accusations and direful predictions,
but very little in the way of resourceful restrictions or
régulations. Part of the problem can be traced to the lack
of legal jurisdiction—Dboth on a national and on an inter-
national scale—, but much of it comes from the difficulty
of .overcoming the inertia created by the tremendous speed
in which the industrial world has been moving against
conservation and rational utilization of natural resourcas.
This is particularly, and almost criminally, the case with
the United States. To clte one comment, almost at random:

No other country in the history of the

world has devoured inorganicC resources,

so voraciously arnd developec an econony

vwhich seems so dependent on the contin-

uous enlargement of its own appetite.

Tt is aifficult to view the present

trends and the continuing expectations

of the large urban populations of this
wealthy country with anything but slarm.

2

When something like 6 percent of the worldt's population
consumes close to 30 percent of the worlG's resources,
there is grave cause for alarm. If others were to imitate
the Anerican lifestyler(and of course they are being

encouraged to do so), there is not much chance that the

planet could sustain civilization for more than a score of

years or more. Even the most optimistic economists and

agriculitural experis note that the earth could support

about 47 billion people at American standards of consumptibn

25, k. Eyre, The Real ¥ealth of Nations, p. 131.
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or 157 billion if we all lived like the J_apanese.3 ind
these figures‘make_the untenable assumption that other
resources—water, oil, minerals, elc.—woulcd be available
in sufficient quantities. The most important point that
needs repeating is simply that the world is a place of
finite resources, of diminishing returns. Iven with the
most efficient utilization of the earth and its fruits,
we live in a time when conservation is an econonmic, as
well as an ethical, imperative.

Concern for the environment is not a new developmem':.[‘L
Though in the first half of the twentieth century, it
suffered a marked decline in support, it'can be traced

hack to Jefferson and certainly tlirough Theodore Roosevelt.
Consider the contemporaneous sound of this Declaration
from a Conference of United EStates Governors preparecd in
1880:

We agree that the land should be so usecd

that erosion and soil wash shall cease;

and that there should be reclamation of

arid and seii-arié regions by means of

irrigation, and of swamp and overflowed

regions by means of drainage; that the

waters should be so conserved and used

as to promote navigation, to enable the

arid regions to be reclained by irriga-

ticn, and to Aevelop power in the

interests of the people; that the forests
vhich regulate our rivers, support our

31bid., p. 131
AC. J. Glacken, Traces on the Rhodian Shore (Berkeley:
University of California Press, 1957) is pernaps the most
interesting study of man's ambivalent attitude towards his
environment,
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industries, and promote the fertility and

productiveness of the soil should be pre-

served and perpetuated; that the minerals

found so abundantly beneath the surface

should be so used as to prolong their

utility; that the beauty, healthfulness,

and habitability of -our country should. be

preserved and increased; that sources of

national wealth exist for the benefit of

the people, and that mongpoly thereof

should not be tolerated.?
Vhat went wrong? Clearly much of the problem can be traced
to the lack of carefully monitored land use regulations.
Ani this, of course, can be at least partially blained upon
an ill-conceived conception of property rights in land.
V¥hat we need to do is sese whether or not we can outline a
reasonable and environmentally sound notion of prozerty

A 5 . . P | s :

rights that will reflect both econonic and ethical reguire-
mants.

Imnediately we are coafronted with severzl obsiacles:
(1) entrenched attitudes toward propverty rights; (2) com-
peting conceptions of economic efficiency; (3) fundamental
disagreement about what responsibility is owed to future
generations; and (4) the problem of 'social costs'. Ve
shall give our attentiocn to esach of these in turn,

-

S9he Declaration of Governors for Conservation of
Hatural Resources, Dp. -186-8 in I. Burton and R. ¥. Kates,
eds,, headings in Resource lManagement anc Conservation.
(Chicago: University of Chicago Press, 13965).

®see, especially, Yannacone, "Property and Stewardship—
Private Property Plus Public Interest Equals Social Property;"
Caldwell, "Rights of Ovmership or Rights of Use?-~The Need
for a New Conceptual Basis for iand Use Policy;" and Large.
"This Land is Whose Land? Changing Concepts of Land as ;
Property." L



(1) 3ntrenchea attitudesi§owards property

As thig study has aitempted to showrso far, the diver-
gence hetween popular conceptions of the rights to propsrty
and legal and philosophical notions ofrproperty rights is
often/great. But this does not mean that increased under-
standing is impossible or unlikely. As with all legal
rights, public‘awareness comes from experience. The strict
enforcement of righits and duties makes veople ceonscious of
their prerogatives and responsibilities better than abe
stract discussions or philosophical debates. So long as
the courts ground their decisions upon reasonable premnisses,
they need not worry about public reactign. To see this we

need ounly witness the changes wrought in the ¢a of civil

rights in the last twenty~-five years. Of course, in a

democracy, there is always the problem of

Y Versus
majority rights, but when the issuve of properiy and the

environment is objectively considered, it is hard to see

[

~how anyone can rationally oppose greater vigilence in
enforcing envirommental controls.

Private property rights need not, incdeed cannot, be
absolute. They are just as open to regulution end limita»;
- tion as any other form of rights vhen they conflict with
other rights. iloreover, the traditional arguments for
property in land adeguately fail to demonstrate the reason—
ableucss or necessity of transferring whet is a common

‘heritage of 21l mankind into the hands of individuals
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without_restriction.? =ven those who urge the private
distribution of land titles, do sé with an avareness of
the need for careful stewardship'on the part of owners.

The right to ‘'destroy' one's property may apply to chattel,
but it cannot apply to land. Unfortunately, though there
is an increasing avareness of the permanence of some forms
‘of pollution, the right to use land in whatever fashion ‘the
owner deems desireable is still widely professed. Ispecially-
when it hes bsen argued that a particular use would be
economically beneficial to the owner, prohibition cf such

use has bheen rare or coupled with compensation. 7The con-
stitutional provision against 'talliings' as found in the

Fifth and Fourteenth fmendments 135'oftén been interpreted

in a menner detrimental to the pudblic interest and unjus-

:

a

tified in terms of individual rights.© Sometimes there eve
greater responsibilities of the law than seceing that every
oumer of land can reap as much profit from his site viithout:
worrying about the longterm consequences to societly as‘a
vhole. ’

But if there is constitutional protection against unjust
"takings', there is also constitutional provision for rez-
uldtion of land use., The difficulty arises in Jjudging

when a regulation becomes.a ‘taking' and when it is the

7Eee, Chapter Six, "Treaditional Arzuments for Property
Rights," above.

o

3ee, Chepter Seven, "Site Value Taxation," p. 166, .
footnote 8. : )
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rightful exercise of the police power of the state. Since
in its regulation of lané use, fhe st&te is not liable for
conpensation, it is very important to the individual
property owner and to society itself who shall bear the
burden of the 'social costs!. We shall deal with this
issue below, however there must be no doubt about the
reasonableness of balancing public and vrivate interests
in the use of land. Moreover, it must be recognized that
'to-date\the’tendency has been to give the benefit to the
private party and place the burden on the public.g To
quo;e Paul ¥. Gates, one of <he outstanding historians of

American land policy:

. |
YWhile the management of our remaining
public domain is still 2 most serious
and important problen, the nanagement
of that portion of our territory thet
hes becoze private property is a nore
serious problem. In fact, the old
distinction between public and private
Droperty is losing its sharpness, or
is being eroded away, anc for the saxe
of later generations it should be.
Has a man a right to destroy good ir-

-.replaceable .agricultural .land oy

covering it up with cement or by
strip~mining it? .C-n a man do vhet
is most profitable for him with his
own? Bui is it his own in an unlim-
ited sense? Rather has he not
received from society a bundle of
rights which societly protects but
which society may also limit or modify
or even take over?’ Is not the public
land that has passed into private
hands a trust? Older and more crowded
Societies than ours have long since
LBeen obligated to take this stand,

(s} - - R
“See, Desselman, Collies and Banton, The Takinz Issue.
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and we should come to this point of
view also and soon. i

‘Vhat is definitely needed is clear, unambiguous promulgation
6f the rights and duties necessary for the just distribution
of pfoperty in land. Ihcluded in the statement must be
prohibitions azainst environmentally unsound éxploitation
of the earth and its resources. This will have to cover
both the issues of conservation and pollution.ll As ecol-
ogists like to say, varying Lord Acton's more Tamous
maxin—Power corrupts, and absolute power corrupts abso-
lutely—, power pollutes, and unregulated éower pollutes
permanently. Property rights are a spacies ol power;

wnregulated property rights both corruph and volluie,

(2) Competing conceptions of econenic eificiency

Since this is a study of nroperty rishis from the
viewpoint of philosopiiy end not from the viewpoinf of
economics, we will content ourselves with only a few words
on this issue, as imporiant as it may be. Rehind meny
argunents ‘about land use are different ideas as to vhat

constitutes sconomic efficiency. In discussing the

-

10pau1 . Gates, "aAn Overview of American Land Policy,"
hpgricultural Bistoryv, %0 (197G): 229,

l1John Passmore, Man's Resvonsibility for Nature (Mew
York: Scribners, 1974) distinguishes betwzen these -+tvio
problems: ‘'Pollution,' pp. 43-72 and 'Conservation,'
Pp-73-100, He also discusses 'Preservation,' pp. 101-126.
His tendency is to give more credit to technology and worry
less about future possibilities than we would here, but the
book is informative and philosophic,
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Justification of property r1Vh ts on the basis of economic
utility, it was noted that social utility is not always
advanced by increased productivity or greater efficiency
vhen measured by standard economic indicators., The com-
peting'slogans, such as "Big is Better" or "Small is
Eeautiful,® really do not help matters very much., Big is
big, and small is small., What is needed is an economics
of scale.12 And we must keep in mind that man is a
middle—sized creature; neither too little nor too big for
‘his envirorue nt. Hoderate means and moderate ends are as
econonically sensible as they are ethical commendable.

Jehn Rusiin was not beinz sentinental or‘unreallst‘c whs

oderaue¢ Ty an¢ can, there
ith “1ndnqu, and posSsess
but one which desires false wea
irmoderately, and can neither
Justice, nor enjoy it in poac

There are those vho thini: the prodlem is big business,
and therc are those vho are equally convinced that it is
big governmaent. Unfortunately, neither zroup tends to sec
that the real common-enemy is bigness itself., Zoth mis-

understand the real role of scale in econsmic and social

12~

3. F
for this v
Harper & E
Row, 1979).

. &cnumacher is perheps the best !mown spo! 1esaan
iew., See, hl m°11 Is Beautiful (¥ew York:
ow, 1973) and Good :ork (lew Yorx: Harper &

13John Rusicin, “Hunera Pulveris," in Yorks of Rusiiy.,
edited by &. T. uook and Alexander neoderﬂqn (London:
G. Allen, 19OJ—12), 17:144




efficiency. Iverything must be kept in proportidn to its
function, otherwise waste and/or inefficiency creep into
the system. The only way in which we can combat poliutibn
and further conservation is through moderate use and ‘
allocation of resources. This means that property rights
must be checked by social obligations. For some this will
seem like a direct limitation being imposed upon their
right to accumulate property , but in fact it is only the
minimun necessary means whereby the social whole ‘can lool:
lafter its interests.

“his does not mean that private property rights need
to be eliminated or that the Ifree market ,econony shall be
by--passed in favor of a socially orchestrated regime. Too
often economic and political ﬁrangements are painted in
black and vhite, ns if there were no other colors, not io
mentioh'grey. Ien need access to land, That is, all men
peed access. And it is this funcamental factor that nust
lie at the basis of distribution of property in land.
There is & world of difference in seeing land as an indis-
pensavle resource and éeeing it as an easily exchanged
commodity. Too often property rights encourage the latter
view without considering the correctness of the former.

Promoting the *highest and bes use! for lznd must’
include the environmental impact as part of determining
what is the optimal economic utility of the site. Just as
all wealtﬁ can be traced back 1o land and its resources,

so 211 waste and pollution must eventual’y settle on tke
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land or nix with the air anc¢ water. Costs of production,
therefore, must include the expense necessary to keep'the‘
land in good condition. By taxing landg eccording to its:
full mariet falue; society insures that sites will either
be used efficiently or allowed to.lie fzllow unexploited—
‘ since there will be no possibility of reaping an unearned
benefit or speculating on future uées. This will limit
the environmentzlly destructive préctice of utilizing
submarginal lands because more suitable sites are being
held out of use for speculative purposes. Ong of the
reascens for the present use of many destructive technolog-
ical methods is simply that the best sites are underdevel-

\
oped.

(3) Lian's responsibility to futucre genevations
As much as the present world pepulation is & source
for some concern, the impact of current environmental

practices upon the future generations of mantind is even
1,14
.

--more--critica Ve -must remember that meniind includss,
et once, all men that are, have been, and are yet to be.

. Some would immediately counter with the arzument that non-
-existent pérsons have no rights and hence we have no
obligations toward them. 3ut this is too facile, for the

future generation of maniind is now being born. One

]4°ec K. I. Sikoraz and Brian Earry, eds., Obligations
uO Future Generatlonsi (Pnlladelphla. Temple University
Priss, 1976) for a variety of views and sug gestlons.




Zeneration is of'necessity continuous with the next.
Unless we were to halt reproduction immecdiately and
universally, we cannot avoid considering those who will
undoubtedly inherit the. earth.

The question is, then, what is owed to our offsprinzg?
How much of the resources of the earth must we conserve
for them? ~Obviously, since they are all finite in extent,
we cannot give them more, or even the same amount, than we
enjoy. It must be somevhat less, somevhzt diminished.

The hard choices come in cetermining how much less and in
vhich areas. Fortunately, ve cannot diminish the land

space itself. That remains constant, but it is entirely
possivle thét certain portions of ‘the gigbe'could be nade
uninhabitable, Just as some have recently been macde inhab-
itable. Anad it co2s seen that a primery respoasibility ic
to conserve, at the very least, the present inhabitable
space upon which man nay liye. Rkzpid exploitation or
poorly conceived cdevelopment of the surface of the earth
will have greater ané more farresching effects than prac-
tically any other form of environmental disaster with the
possible’exception of nuclear var or accident. .

- Directly allied to this are the issues of air and water
pollution. They must be seen as equally cetrimental to
future generations as soil or mineral depletion. In
aédition, it is clear that they are—especially in the
present levels practiced in most industrial nations—

unnecessary. it is simply not essential for a reasonable

192
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standard of living to emit hydrocarbons into the atmosphere
or dump toxic wastes into the watervays in the gquantities’

currently allowed. Even the most ancient rules of the &

7

common law forbid creating a nuisance through sights, ;
sounds, smells, or other means.15 it is, therefore, merely
a matter of enforcing the traditional limitations upon
quiet enjoyment of the land when that interferes with the
health and safety of present and future populations.
More difficult problems and more technical issues arise

vhen we turn to the area of actual conservation. Pollution

[oS

n the strong meaning of the term is simply not acceptable.

Some things may simply run out before we can find altern~
]
atives., Yetl this cannot Justify a selfiish consumption on

1lkonald Coase points out tThat creating a nuisance is
often a relative question in the law measurec by econonic
utility. He cites W. L. Prousser, The Law of Torts (ed.
1955) where he argues that a person may "make use of his
cwn property.or . . . conduct hiis own affairs at the
expense of some harm to his neighbors, He may operate a
factory whose noise and smoke cause some discomfort to
-others, so-long as-he keeps within reasonable-bounds. -It
is only when his conduct is unreasonable, in the light of
its utility and the herm which results, that it beccmes a
nuisance . . . As it was said in an ancient case ‘in regard
to cancdle-making in & town, 'le utility del chose excusera
le nvisomesess del stink.' The world must have factories,
smelters, oll refineries, noisy machinery and blasting.
even st the expense of some inconvenience to those in the
vicinity and the plainsiff may be required to accept some
not wareasonable discomfort for the general good." in
“The Provlem of Social Costs," The Journal of Law_and
Zconomics, 3 (1960):1-44, However, Coase's citation does
no% really deal with the social costs involved in much
modern pollution which is & direct threat to the environ-
ment and the health of the population. Discomfort and
inconvenience are one thing; endangering man's delicate
ecological support system is quite another.
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the part of everyone now. Indeed it would seem to impiy

the carefﬁl uSe, even saving, of limited or scarce materials.
It is striking to think that while nuclear energy had ndf
been dreamt of one hundred years ago, people were under the
assumption that oil and coal deposits were in a real sense
being newly created under the earth,16 In other words,
vhile new sources of energy ﬁay be ‘hidden from us now;'
presently imagined possibilities may equally be  illusory.

Ve cannot be too prudent.

Thomas Jefferson was one who tool hié responsibility
toward future generations guite seriously.17 In a long -
letter from Paris to James iadison he lazid out his iceas

)
regarding the sweeping social and political raforms nec-—
essary to give every man his due. "The gquestion, “hether
one generation of men has a right to bind another, seems
never to have bzen started on this or our side of the
vater,% ‘he vrote. "Yet it is a guesticn of such conse-
quences as not only to nerit decision, but also to place
among the  fundamental principles of every government."’

Then he set out the basic proposition: “that the earth

belongs in usufruct to_the livinz: that the dead have

neither powers nor rights over it." Judging upon the

basis of Buffon's mortality tables that each'generatioh

16John Passmore, Man's Responsibility for WHature, p. 77.

17See, Ferrill D. Peterson, "Wir, Jefferson's 'Sover-
cigznty Of the Living Ceneration, ' The Virginia Quarterly
keview, 52 (197€): 437-447. -




vas expected to live approximately 19 years during its
time of majority, he applied this to three areas, Firét,
as to landed property, every generation had the right to’
labor the earth. MNo one should be able %o deny another man
his right to employment by extensive holdings in land.
Second, as to public debts, every generation should pay
its own way. One generation should not be allowed to
burden the next with its profligacy. Third, as to the rule
of law, he argued that each generation should have the
. right to establish its own constitution, for that right
would free men from the agreements or contracts of the nast
in which thev had no par'i:.18

Ye are not able to explore Jefferson's ideas in any
detail: but we must note that he wishes at once To zive
every generation the chance %o fashion its owm futvre, ené
at thz same because he re:xinds us of the need to consider
“hose ﬁo coue (for theoretically every gemeration will have
descéndanﬁs), we must not exploit or waste vhat is given
lest others are harmed. Rights to property must be con-

'ingent upon recognition of the duty to future generations,

(4) The probvlem of social costs
With the problem of social costs our discussion could

becone more technical, for there are many aspects of this

18 e tter dated September 6, 1789, po. 488-49% in The
Life and Yritings of Thomas Jefferson, edited by Adrienne

Zoch and William Peden, (ifew York: The Modern Library,
1944), On the question of wvhether the dead have rights
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issue that require detailed facté and Tigures. lovever,
without being too superficial, we can consicer the question
broadly.

onald Coase outlined this problem, and indeed he gave
it its title, in an essay published Just two decades ago.19
dowever, it is something which economists have been dealing
with, albeit somevhat unwittingly, for a long time. Thé
issue centers on how to deal effectively and econorically
with the side-effects of production, especially those which

are Cisturbing, hermful, or polluting. Basically there are

tvo ways of countering thesz side-effects and limi

tuence upon society as

whole.

ini

w

First, ther
s
possibility of government : Throuzh

restrictions and/or

‘d
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pay for the harmful eifects Second,

o

@

h hanism conaitione? by
the legal liability of the menufacturer to pay for dannge

caused by his activities.

pureaucratic elements but still arrives/desired results.
" Insofar as Coase's solution would eliminate the need

for vureaucratic structures to police the envircnment,-

or the interests against the living,
"Posthumous Interests and Posthunous
(1981): 243-264

see, »runest Pariridge,
itespect," Bthics, 21

1900ase, "The Problem of Social Cost."
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there can be no faulting his position.. As in netaphysics,
so also in politics, there is no need to multipl& entities
beyond necessity. We must always endeavor to keep things,
and most importently institutions, simple. But this re-
quires careful consideration of righits and responsibilities.
Property owners are not likely to restrain themselves
voluntarily, if there is an opportunity for greater benefit
4o themselves or their interests. Hence, the problem of
soqial costs becomes the problem of legal liability.

. J. lishan has understood this well. He wrote:

et has long been
econoiists as an iney-
‘or allocatin

The competitive
recosnized by

"

the produc
ilover efifec
Lo accomvany’

one nmiznt e

excused for tzlling about a serious

i

Failure of the mariket mechanism., In
fact_the failure is not to be atiributec
TO ine mercet ivsell, out <o _the legal
franevworn vickin wunich it overates, In
parcicuinr, we wmustc remind oursslves
That what constituies a_€0St 1o _ccmugi-
Cial enterpnrise cepencs upon the

exiscing, law. 1i the law recognized
slavery the costs of labour would be
no zreater than the costs involved in
capturing a men anc meinteining his
thereafter at subsistence level.
(emphasis acdec)?

Hence, we are brought back to the old probvlem of properiy
rights and their restrictions. If the state licenses @

corporation to operate z radio or television network,

[N
c+

o

5. J. dishen, Technolozy and Growth: _The Price ¥e
Pav (llew York: Praeger, L1569), D. 0.




clearly creates vested interests, both on the part of the
corporation and on the part of the state. Generally speak-
ing, so long as those interests are net satisfactoriiy.

each party goes its own-way and enjoys the benefits dasrived
fron its particular interest. 3Sut once either party feels
that it is not receiving sufficient reward for its contri-
bution, trouble begins. If the dissatisfaction comes from
the state, the corporation is 1ikely to con€est the conplaint
and argue in favor of 'free enterprise' or 'freedom of the
press'. But that very same corporation is more Than lilel:w

in feact it is certainly, zoing to introduce proceecinzs

4
v

o

feels that -its privileges have becn infringed upon by
any other party. OFf courss, it will cite iils license znd

the prerogatives that

public-minded spirit, ané finally it will talk about
investnent of capital, g¢enius and sheer hard work in

building its reputaticn. Whal it will undcubtedly fail

10 mention is the fact thzat its entire existence is owed

neither té the state nor to its own contribution but
ultinmately to the existences of the electromazmetic spextrum.
Without tThet fundamental fact of existence, there could te
no radio or television. TIn the same way, rights to property
in land are the result of the cxistence, and-importance,

of land., If environmental factors force society to male
utilization of land more exuensive, thzn so be it., The
éocial cost is not such a problem after all., Only when

owvners can pase along the costs of production to the public



and at the same time benefit from incréaéed land values
betause of low taxation does the problem become serious.
In an extfemely influential article Garrett Hardin
outlined vhat he iermed~"The-Tragedy of the Commons,"21
Basically the thesis of his essay'was that since every man
will seek to maximize his gain and mininize his loss when
engaging in econonmic activity, communally owmed property
will be over-grazed, or over-fished, since the individuval
will not have to pay the exvenses for his exploitation
alone -but rather in common with all the “others using th»
property. Therefore, the tendency will be to try to get
as auch for as little as possible. 4s = consejuence, the
comuons will be cverutilized quickly: Cnly by allocating

1

specific portions of the comsons to orivate parties will
each party attempt to conserve and proiest the property
entrusted to him, Hardin arzues that private property is
the only wvey in vhich to protect the envircmsent from being
completely denleted or ruined,

Combined with Coase's ideas, Hardin's maxe sense;
however, both men leave out one vital factor, Heither the
Coamons nor any other site is identical :in quaiity or

réduotivity. Foreover, as we have ssen in the chapters
on the "Special Imporiance of Land" and "Site Value Taxa-~

tion," if those who holcd the rights to better sites do not

21Garreti ilardin, "The Tragedy of the Conmons , * Science
162 (1868): 1243-1248, . . T



return to the community the economic advantages (the
econoniic rént) vhich those rights.be3tow,22 not only willl
uhey enjoy unfair competition, b ‘5* less favored sites will
pay an even greater dlspronorilon of the burden of taxa-
tion and, thereby place upon them: Undue pressure vhich will
create less concern for environmental quality and encourzas
greater productivity without proper safeguards.

In conclusion, it is fair to say that only if properiy
rights are so construed that both the payment of the eco-
nonic rent to the community and the maintensnce of
environmental quality are insisted upon can juctice bz
donz., If it is possible ©o nass the cost§ of produstion
along to others, it will ineviizbly hepden. 4nd if it is

possible to weep the benelits that others heve createl for

ec uee,u. ., Jales, "Land, Vater, and Cwnership" pn. 17:-
188 in Economics of the Buvirgnment, edcited by ber:
Lorfman ané Hancy &. LCoriman (hew Vorx: W. W. Jorton Co.,

1972). Dales recognizes the role of rent o indicating
land values, but he fails to see that it should not go

into Tthe pockets of individuzl lancholders dut back into

the treasury of *the community which created the increased
land values to start. Consider, further, the following
observation about the way in which increased environnental
quality 1s capiured through higher rents by landlerds who,
of course, have done nothing to create the increasecd siie
values themselves. "“roner ¢y value changes measure tenefits
accurataly only when some mechanism exists to insure ubay
all votential surpluses are eliminated by hlghe” land rents,
Is poteﬂplal land users are forced to bid azainst each

other for the use of a parcel of land with improved air
quality, rents and property wralues will rise until land
users are indifferent vetween improved ngrceld at higher
rents and more polluted parcels at lower renis. Then,

land users' willingness to pay for cledner air is completely
captured by land ovners as rent." A, Myrick Freemann III,
She Benefits »f Environmental Imnrovament (Baltimore: -

Johni Hopkins University Press, 1957%5), pp. 111-112,




oneéelf, that too will occur, Finélly, if men are ailowed
to be short-sighted, they will nb% iook into the distance,
and the fuiure will be dim. Property rights demend
obligations, both for their protection and for their

Justification.



