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PART 1
PRESCRIPTS FOR THE JUST SOCIETY

Americans of the Jate efghteenth century fovnd themselves with
a voique opportunity to virtvally recreate an evtire systew of
positive law avd, thereby, steer 3 covise very differeot frow
that of auvy contémporary eighteenth century Society. An
appropriate area for iovestigation, I would srgue, is toc exswmione
just bow close these first. American stateswmen aud politicians
cawe to the creation of a society the laws of which wmeet an
objective test of jJustice. If it can be said that tbe vation's
fitst privciples were just, it then remasivs for us to evaluate
subsequent chavges to that systew measvred agaipnst tbe oviginal
standardf We are thep able to explore the areas where the
po]itfﬁa] systew structurally foterfered with justice and the

effects this has had ov the development of American society.

To set vup this analysis, ope must be able to identify av
objective stavdard of justice by wbich to evaluate the Jate
eighteenth century republican efforts. Those wortal and politicsal
phi]oéophets of Jeffersou's era and before acceptgd a sfioilar
challenge with regard to political economy in Europe; the advaonce
of Eurcpean civilizatioo in the New World provided a wnew and
distinct areva for iovestigatiovw, Mev of idess such as Hobbes,

Locke, Turgot, Swith snd Rousseav copntributed to the Awericanp
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effort by developineg tbéir own distioct analyses for exawivation
and debate., Their ventures first iptc political phbilosopby aund
thep the newer discipline of political ecovowy provided a basis
frow which American thinkers would postulate even more "radical"
érrangements that took iunto cousideration their own woigue

experiences of sejf-government avnd substavtial personal freedom,

The werits of eachb nuvew pronouncement by the political
econonists were tepe;tedly attacked and defended, avd although
frequentiy emotional Tather thanv based oD objective,
scientifically-derived fiudivgs, the opevvess of the debates
eventuvally brought importavt issves before the Awerican public as
jt woved closer to revolution, As has always been the <c¢ase,
limited knowledge of the ovatural wotrld sud Jowg-held prejudices
bsmpered the objectivity of sowe, while the preservetion of
self-ioterest affected the thinking of others; and, as history
proves, jdeas that challevpge the political cr sccial status quo
are seldom popular with these iv power. Men of radical ideas in
botb the New and 0)Jd Worlds lived vnder threat that the police
powers of the State wight be jovvoked should their writivnes or
activities threaten those 7o power -~ tolerence being a virtue
tao {nfrequently practiced, then avd now. Similar pressures are
yet with vus in wmaoy countries today; bowever, the overt threats
of persecution for free expression of  owvne's jdess have {(for the
time being) abated iv our own and a ovumber of other societies.

We are Juvw a wouch better posftion today teo seatrch for truth



without being fearful of what we fiund.

How, then, do we idevntify av objective set of privnciples by
which to measure a» society as just? This task hes not vyet been
accowplisbed, if svuccess is to be weasvred by vuniversal
acceptance. Yet, tbhbe goal of a just society js clearly depeundent
upon' how well people Jiving witbim a political framework
reconcile seewipngly _opposing covncepts, such as LIBERTY and
RESPONSIBILITY. Where does awp indiv}dua]'s personaf Jiberty;begin
avd end? What respowmsibilities do we bhave tc ope apnother as

members of the sawe society and species?

On these questioms, I rea]jze tbat I cav speazk ounly for
myself. To do otherwise wovld 7tegquite a penetration Joto
pbilosopbicel, social and political gquestions that are beycnd the
scope of this ©paper. Nevertheless, av appreciation for the
conclusions I reachb io Parts II and III requires that I provide a
cleat explanation of what I wean whevn discussiog JUSTICE, LIBERTY
avd otber <covncepts critical to wy thewe. What follows jo this
sectiop, therefore, are ideas I bave cowme to sccept as trutbhs
becauvse they wmeet the test of reason and atre supported by
historical evidewce. . Cowbiving tbe teachimgs of two «great
Awmerican thionkers -- one a political philosopber, - the other a
political ecovomist -- I offer a particular definitioo of. the

just society.

I toro first to the scholar Mortimer Adler, who bas devoted
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bis life's work to the expioratiou of THE GREAT IDEAS.[1] Inm
COMMON SENSE OF POLITICS, Adletr traces the historica] eveclution
of government and jts jwpact on buwan civilization. If we are to
be concerned with the waximizatiovn (throuvgh justice) of liberty

and equality for al), then, says Adler, "

it {is only withio the
framework of the DE JURE state aund goverowent that liberty and
equality cap be wmaxiwized for ;]]."[2] Moreover, 'the DE JURE
state and govervmwent . nust dtself be rectified of all of the
fojustices that it has so far bistorically exhibited avnd wmust
beccme perfectly or comp]et;jy just io order to wmaxiwize Jiberty
snd eqguality for all."{3) Here is an indictment agajvst the state
aud govetowment as it bas existed Mhistorically." A govervwent

that sanctions injustice ds nwot, therefore, Jegitimate avnd must

be reformed or replaced,

Within a society govetrned by DE JURE goverowment, the
individual's ability to act without testraint does wnot exist,
"Unliwmited freedow ~-- freedom wunrestrajmed by justice -- cannot
be waximized for all."[4]) If we sre to have justice, thenm we wust
tecognize the distinction between the <comcepts of LIBERTY awnd
LICENSE.

Liberty i8 freedom exercised vuder the restrajnts of
justice so that its exevrcise tesvits v Jojury te Do
one, Inp covntrast licevnmse Is freedom exewpt frow the
restraints of justice savnd, therefore, iJFpnjuriovs to

others fp infrivging their freedom as well as viclating
other rights.[5]

The "other rights" Adler s trveferrivg to ate what the



democratic-republican génerally calls our NATURAL ot BUMAN
RIGHTS. As buwav beivgs we shate 2 "comﬁon humanity" avnd have the
"same species-specific powers or properties."[6] Tbhbus, although
our abilities avd oattributes way differ by degree we are of the
same kind: a2vd, therefore, are possessed qf the sawe rights.
Where the iondividus)] exercises licenmses that produce undesirabile
mora)l or ethical societal effects, justice requires that the
individval be pteven{ed frow exercisiuvg svch Jicenses., This is
the +tespoosibility of legitimate éovernment. Whére the state
sanctions Jiceuse the positive law permitting the act to take
place is jucounsistent with just privciples and, if justice is to
be maintained, that senction wust nwnot only be eliwmivated but
governument must take action ageinst the act. With these building
blocks provided by Adler, we move omn to the issuves of what are

more freguentl]y today cajled ECONOMIC RIGHTS.

To wy satisfaction, the most convivmeiung avd reasoned approaéh
to the discussion of ecovomic 1tights comes from the Awerican
politica] econowist Henry George, whose trestment of justice
embodies a8 critical synthesis of both moral-sense pbilosopby and
the classical political economy of Physiocrats {sveb as Turgot
auvd Quesvay) avd, of covrse, Adam Swmith. George's two wajor
works, PROGRESS AND POVERTY (1879) avd THE SCIENCE -OF POLITICAL
ECONOMY (1897) contivved the tradition of approaching the study
of political econowy as a npatural science. George built  bhis

analysis op the work of bhis predecessors -- cotrecting whete he
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vncovered jocopmsistencies o logic or fact.

More thao siwply restate thst whichb he fouwd supported by
historical evidevnce or observation, Henry Georege asked hiwmself
what it is about buman bebavior that is <consistent avnd therefore
predictsable; bis observation, that wapn seeks to satisfy desires
with the least amount of effort, established a3 first principle.
History revealed to biw that in attewmpting to so safisfy desites,
the tendevncy of wan ;s to movopolize what natu;e ffeely proevided
(i.e., what was accessible to all). Thus, George's sense of
justice required that positive Jaw be covsistent with the
privciple that the eszth (im its natural state) is the birthright
of all wasuokind, equally. Property rights din the earth oare
therefore unnaéural, a resvlt of license savnctioned snd evfarced
by the State. Justice, be covmcluded, requites that the ecovomic
vatve of w©pature be <collected for the benefit of the entire
citizenry. Failijumeg to do so, the covnsequevces (even for a
democratic-republic such as ouTr own) are comstantly upon us:

2

. v absolute political equality does not io jtself
prevent the teondeucy to Jjuvegquality dJuvolved 1w the
private owvnership of Jland; auvd it ds further evideot
that peolitical equality, coexisting with spv Jocressiog
tendeocy to the wvwvequal distribution of weslth, nust
vltimately beget eitber the despotisw of orgavized
tyranoy ot the worse despotism of anmarchy.[7]

Though deeply covncerped cver the course of wman's future, George
remained optiwistic that structurasl chavges couild prevent a

collapse of the dewocratic-republicso experience. He would have

agreed with Mortimer Adler that "wore ©progress wust be wade sud



that more revolution may be needed tao effect the chavges that are

requisite."[8]

Thus, the criteria I 1rely on eagajost which the degtee of
justice existing ju both the eighteenth cevtury tepublican vision
and experienmce can be m;asured comes to uvs out of a teasoned
examination of historica]l processes, Jostitutions and events.,

Adler and George show that:

1. We are all equal iv our humevnness; aund, therefore, possess

rights associated with 2 truly human existence;

2. The earth is essential as the source of goods vecessary for
such sv existence; therefore, each individus] bas an equal right

to access the earth avnd all that vature freely provides;y

3. Liberty is the exercise of ove's rights, by defiunition the

sctions jovolved in vo way iufrivgiovg vpon the Jibetrty of others;

4. Licevnse is the tesort to action wbich restricts the liberty
of otbers; avd, therefore, requires sowme type of <cotrrective

action on the part of the State jn order to preserve justice;

3. There are two primary categories of licevmse, the first of
which 1is sauctioned by positive Jaw and creates  wuvnnstural
proéerty (primarily, private appropriation of the value of unature
but also wonopolistic sapctioms granted in production); the
second of which viglates moral and ethical patternss of individuval

behavior sud wust be terminated:; and



6. Positive (i.e., wavwmade) law wmeets the test cf justice the
extent to which 4t {8 covsistent with the principles cf
protectinmg the individval's vatural rights as described above sand

prevents the vobridled exercise of Jiceuse,
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PART I1I
THE BREAK WITH ENGLAND
4 CONSERVATIVE REVOLUTION WITH RADICAL OVERTOWNES

Discontent awovg the American coloniasls with the status quo of
their governmeot avd positfon withiv the British GEwpire came
about grsdually. Eventua]]y,ﬂcballenges to the suthority of King
and Parliaoent fovond thejr way Jfvto av expanding political
literature, A wider protest agaivnst iostitutions of colomial
societ? followed. Whben the <colovials finally began to vocalize
their greviences they found a rich beritage of dissent supportinog
their «cries agasinst the iJpnjustice of Parljawentary acts or
declarations by tbe Crown. That supreme defender of the ¢glotrious
revelution, Jobn Locke, provided the awmmuoition with his
attachwent of & high woral obligation to the exercise of power:

As vusurpatiouv is the exercise of power which asvather
hath a right to, §0 tyranny is the exercise of power
beyood right, wbichb nobody cav bave a right teo; aond
this is waking wvse of the opower abyoue has io bhis
bands, vot for the good of those who are vunder it, but
for bis owvu private, separate adventage.[1]
Altbouvgh primarily & defense of the actjoms taken agajost a0
avthoritative wovarchy, Locke would be quoted Tepeatedly io the
1760's aud after as a defender of "matural rights" . and on "the
scceial zud governmgnta] contract”[2] by coclowials embittereq

agajnst Parliowentary acts they correctly percejved as bringing

an end to the Jouvgstanding policies of benige veglect that bad



permitted the expansioﬁ of the <coclonials' opporttunity to
self-govern. The fwpact wes felt the greatest ‘in the. oldex
colonies, which bad wmore otr Jess been vndet de facte
self-government for wore thaom a century[3] while the sttentiocos

of Kiong and Parliament wetre beld elsewhere,

The English empire was far frow being secvre. Though
juternally cortrupt avwd jocreasingly voable ‘to defend hetr vast
ewmpire, Spain still ciajmed sovereignty over nwuch of the Ney
World and was never very far -from war with ©Evngland. The Dutch,
possessed with Europe's largest mwetrchaut fleet, maintained their
position as Europe's great finmauciers and traders. France,
bowever, had ewerged as Evgland's most powerfu) cowpetitor io the
quest for New World territory svd warkets. As the <colovnies
became more important as producers of foodstuffs, furs and other
raw materials (as well as being 3 captive market for
mavufactures) each of the Evropean powers was forced to defend

its territorial clajws by force.

War io Evrope bad repecatedly spilled over into North Awverica,
and did so agaio fo the early 1750's, Disupity during the joitial
stages of the war broveht disaster after disaster to the colonial
arwies o their efforts asgainst the Frevch and their Indian
allies. These defeats became & 1reasl tbreat to the British
alliance with the Itoquois, the leagve of tribes dowmivnating wuch
of the colonjal froutier and an effective buffer between the

Englisb and French, Fearful of losivg these Indiau allies, the



Lords of Traode avd Plentations called for a congress at Albany to
persvade the Itoquois that Eugland would ewmerge victorious inm the
war aud the Iroquois would share in that victory. Sevewn of the
thirteen colovies sepvt representatives, idpcludine Peonsyivania
which was represented by Benjawivn Fraoklin. This covgress was
iwmportant to the future of America for several T€3$00DS . The
seeds of self-governwent and ~vltimate wunity awowg the colconies
were plavnted by Franklim, on whow the Iroquois success in forging
a strong natjon had wot gone unnoticed:

There is a writer of our day eee Who bhas writtem av
jotriguing work eotitled THE IMPORTANCE OF GAINING AND
PRESERVING THE FRIENDSHIP OF THE INDIANS. I do not kunow
Mr. Kevnedy [the wrtiter] personally ot what
qualifications be bas, but this {s of littde
importaoce, for what he bhes te say waskes gocod sevse.

He comwevts ip detaf)] op the strewgtbh of the League

which bas for centuries bouvnd ... the Iraquois together

in 2 cowmon tie which po crisis, bowever grave, since

jte foundation bas mavaged to disrupt., Further, this

Leagve does ovot iJvfrimge wpoo the rights of theijr

individual tribes.
Fraoklio bad studied the Iroquois confederation closely. WNow, at
this congress, be would propose 'that al} of British Awerica be
federated vnder 2 single legislature and a president general to
be appoipnted by tbe Crown." As if the Itoquois success were not
enough to coonvince those at the cougress of the wisdow of
cowbined effort, Fraovklin appesled to a less nwnoble idnstivet in
bis fellow whites: "It would be o strange thinmg, wouvld it not, if
S5ix Nations of Jgnorant savages should be capable of forming 2

schewme for such o unfon, avd be able to execute it 3o such a

manoetr as that it has subsisted for ages and appears



jondisscoluble, and yet that a like vnicn should .be jwpracticable
for teu ot a dozeo Englisb colonies?”[4) Fraoklin's proposal was
either Jgoored or tejected by all the colomnial legislative
bodies. Few in the colonfes were yet ready to contewplate a form
of governwment that might <cowmpete with the colonial lJegislative
bodies. Wbile it wmight be trve that the Iroquois bhad wansged to
forw a confederatiou Jasting buondreds of years, witb genersl

the colonials had wore

pesce waintasived awmong its mewber tribes,

pressing problems teo thivk about, With French victories
threateving Jts North Awericam boldivngs avd Indiav r1siding
patties reclaiwing the frovtier, the British wilitary was about

to take control of the war.

With the presence of the British wilitary 1o colonial Awerica
there cawme ap end to the ers of bewvign wnpeglect. Svuch 8 Jarge
Britisbh presevce wmeaut Jarge expenditures. At the evnd of the war
Parliswent would vow Jook to its distaot subjects as the logicel
sovrce for revevuve to reduce the npational debt. A not
voniwportant chatracteristic of this Parliawent was its cootrol by
the conservative elewents in Evglisb society, mev who were not
only stavnch defenders of the growivng empirtre and its mercantilist
fovondaticon, but whoe were Joustioctively committed to the defeuse
of their position of privilege. England's sristocracy swakened
from its cowplacency with the <colovials' cry of "vo taxation

without represeuntation,” tealizivg ful)l well that "nothing was

more Jikely to overthrow the privileged class [of Englend] thavo



the application of this RARE LEVELLING PRINCIPLE 3ju Great
Britain."[5] Iu u©no event were Epglauvd's Janded and merchant
classes ﬁi]]ing to share either power ot privilege ﬁith their

colouial counterparts.

What 4s also jwmportant to vupnderstavd s that by the
mid-eighteenth cevtury wuch of the wealth avnd positiocn i
"coloonial Awmerica was, Jike that iv Evgland, ioberited. Many of
the colenials at the cevter of early resistavce to the Navigatioco
Acts s0vd the arrival of wmore spd wmore crown officials were
thewselves of the Janded and the werchant classes, were egually
conservative and stavochly defended the status quo in colonial
America. They were certainly the wost Avglophied of the colonials
and the priwme beneficiaries of privilege. Unwittingly, they
becéme a threat tco tbefr Epglisb coveterparts wheﬁ they began to
devand awv equal voice inmn a goveruwent now attempting to reach
into what the colovials viewed as their private dowain. From the
perspective of conmservative colonjals, their liberty was severely
threatened by the iJwposition of vowarraoted and vojust
ysurpations of power. Representation dJn Parliawent became the
trigger issve, for "virtval representation worked far greater
injustice in tbe colonies thav iu Evgland" jpaswmuch as "evewo the
tiche;t mao v Awmerice would be debarred from voting for the
mewmbers of Parlisment who would represent bim."[6] SBo long as
Parliament bad rvled vuder the doctrive of benign veglect, there

had been mc reason for the colowvials to assert their rigbts as



English subjects; the colounial experieuce with self-government
bad fostered a feelivg of equality with England
-+ but iu the wexistence 8 every colowy of a
viviature bovse of comwmons whbich was exercising full
powers over legisiation, mewbership, aund finaoce, sond
claimine legiglative equality with the highest
Jegislative body of the realw. Such a claiw affected
the very constitution of the British ewpire itself, for
it asserted that the ewmpire was not a single state made
up of & wother couvontry sud her dependencies, but rather
2 grouvp of states eqval iv status, with coordivate
legislatures avd 2 cowwouv kivg.[7]
Uotjl the 1760's <colounials bad evjoyed a de facto Jiberty that
was in wanmy ways Jess Joterfered with thaom what Evglish law

demanded. For those wuot at all inclived to subwit to any

avtbority there was always the beckoniog wilderness.

Bevnjawio Frankliv was certainly ome of the ea§]iest of the
colonial leaders to publicly express dissstisfaction with the
status quo, even wuvuder the doctrive of benign wneglect., He was
awovmg -8 swall ouwber of the colovials who had been greatly
influevnced by the teachings of the Eolightenwent aud by the
efghteeuth century French PHILOSOPHES, who "popularized not only
2 faith v buwmsnity aond sv 1deal of a free apd equal society, but
also specific ecovnowic and political doctrives."[8] While most of
what was theo the American establishment desired vothing wore
thao tb protect its privileged status, a2 determined few veontured
to challenge vot only the grip oo American society by Evnglandg but

the doctrive of privilege embedded in colovial society as well.

The overturviog of unjust political regimes and Jinstitutiouns



bad taken concrete form iv Eveglavd with Crowwell and agaivn in
1688. These vpbeavals had tbeitr origiss Jv the Evlighteoment,
which produced a revewed quest for truthb and understandine.
Reason, once the explicator of auvuthbority, became the
test of avthority. Iv the Middle Ages faith thad
preceded vesson; wen vuUsed tbeir rTesson to explain
doctrine which they first accepted ov fajth. Iuo the
eighteenth century, bhowever, wmen reversed the order:
the followers of Evlightened phflosophy believed only
that which wet the test 6f reason.[9]
In the eighteeuth century Locke, Turgot, Quesvay and Smith -- mep
of ideas, teachers, philosopbers -- formulated a owew science,
political ecomomy, built oo axjows arrived at through reason ang
substantiated by scieontific Jovestigastion. Is North Awerica
these investigations were examined and sbsorbed by wmen such as
Franklin, Adaws, Jefferson, Madisow, Hamilten and Paine; their
owo coontributions wovld cowme from direct experience fv 8 scciety

distioct Jou wany ways from its Euvropesn heritage. Siowly, they

would test by experimentation republicapn thecories of gzoverowent.

What exactly Jid they Jearn frbm the men of tbe Eniightevment
about "Jiberty?" About "justice?" Liberty bad two distioct
meanives, First, it was argued, there ds the liberty té engage
io business or trade without iJvnterferemce by the state; then
there .is also the liberty to participate iv government -- to vote
and hold elected ot appointed offfce. In the co]oni}s as well as
in Englavd the franchise was restricted to the landed. Those who
enjoyed and bevefited frow this license were sure they were

deserving of tbeir privilege, and as sure that the ©propertyless



"were vot. Thus, while thé colonfal leaders coufd forge a vonited
resistence to coppose the Jovjustice of measures Jnveked by a
distaot Kiong and Parlismeot (aod such 3 wan _as Patrick Hewory
covld be widely applavded for bis cry of "Give we liberty, or
give me death!") only a very few would step out beyond the
limits of unen}ighteued self-iaterest in a gquest for liberty, aund

justice, for aill.

Another aspect of " the 7revolutigomary struggle was the strange
positicn of Britasin's wilitary force havivg to assvme the dual
trole of bejog both defevnder of British joterests (i.e., <colonial
propetty) and carryivg the burden of fighting the <rebels. Mavy
colonials, remafuiog loyal to the empite, relied on the opresevce
of the army for secutrity of person avd property. Thus the war
presented the Jnteresting dichotomy of two opposivg wilitary
forces (each directed by essentially covservative political
]e;derships) atteupting to prevent the destruction of the
colonies' stock of physical weé]tb while fighting over who would
govern tbe owvers and comtrol a vast territory. Neither group
was prepared for the degree of  —chaoge that was soon to occurj
they (avd their descendants) would cootinue to bold their
conservative aspirations for a very long time, Ivn Awerica this
ongoiég conservatism wovld establisb av ongeing oppasition to the

democratization of the republic.

What the covservative colonials failed to realize until tao

late, however, was that the wmajority of their countrymen



possessed a vision of an fndependence very different from thejr
own. "The Awericau Revolution was wore thav siwply a struggle to
free the colovies frow Evnglish cowmtrol; it was wore tham 3 civi)
war between Whigs and Tories. It became as well a movewent to
obtain certain dewmocratic tights for the American people:
emancipation of slaves, bumane vpenal codes, greatetr freedow of
worsbip, tetminatioﬂ- of arjstocracy in. Jandholdiog, expanded
suffrage, and broader educational opportunities."[10] Once
covwitted to the refo]ution, vost Americans expeéted victory to
produce greater equality of opportunity. By 1776 the wowentum
bad reached the pivvacie for radical chavge; "everyhere there
were discussions of the ddeal npasture bf government; everywhere
privciples of politics were examined, fustitutions weighed, avnd
practices considered."[11] More thau most others of his class
Jefferson aenticipated this avnd struvggled to incorporate an
egalitarian spirit dinto what be viewed as a just system of
law.[12] Wbile liwmiting political perticipatioun to his own race
and gender, Jefferson's proposals t§ guatantee each white, adult
wale sufficient laod on which to svpport hiwself and bis family
svggests that be was wore awatre than most of the relatiocuship

between justice and equal access to the eatth.

In ovur owo time Awericanms generaily think of the U.S.
Covstitution as our guide o the pursuit of justice. Those who
both forged and criticized the Counstitution during the Jate

eighteenth century were more "covsciovs vtather of iJts defects



than dits wmerits."[13] Aloveg these lines, I '"fivd Jefferson's
advice to his fellow republicavns prophetic:

The tiwe for fixing every essential right on a legal
basis 1s while our rulers are bomest awnd ovurselves
united, Frow the conclusion of this watr [the
Revolution] we shall be going down hil]l]. It will mnot
then be nvecessary to Tresort every wovement to the
people for svupport. They will be forgotten, tberefore,
and their tights disregarded. They will forget
tbemselves, but o the sole fasculty of making wmomey ...
The shackles, therefore,. which shall not be kovocked off
at the conclusion of this war, wil}l rewafn on us lomng,
will be wmade beavier and heavier.[14]

Op the one bhand, he récognized thg necessity for a vuviform Jegal
struvcture to wourish and preserve the union; yet (particuvlarly ium
privete correspoundence) bis warnings were ov this order:

The rea}l frieunds of the conmstitution ¥n its federal

fortw, if they wish it to be Jjuwmortal, shovld be
attentjve by awmendwents to wmake it keep pace with the

advance of the age in science and experievce. Instead
of this, the European goverpnmwents bave resisted
reformation, wntil the people, seeing no other

resovrce, undertake it thewselves by force, their only

weapen, aund wotrk it out through blood, desolation, aund

long-continved avarchy.[15]
While svupportinmg the constitutional iJuitiative, Jefferson's
writing jovplies sv already developed pessimisw. He seemed to
seuse that the window of opportunity for radical —change <created
by the Revolution bhad by the Jate 1780's beeuv closed. The
consetrvative elements io Awmerica controlled for the most psrt the
cvltivated Jand, physical wealth, trade and fivavncia) TEeserves;
they were pot about to allow the wioniog of independence to
sivv]taneously accowplish the destructiovn of their privilege aud

position.[16] Others were wore optiwistic; and, as Jacksoo Turtver



Majin condluded in bis study of the period:

The Awerican of the 1780's bad ressoun, as he viewed
bis society, for sowme cauvtiouvs optimism. Classes
tewaived, to be sure, avd he wight note with alarw the
concentration of wealth avd the growing vumber of poor,
but the Revolution had wsde great chavges, and westward
the Javnd was bright.[17]

Westward the Jand was bright, and Awericans wevld scom Jeave
whbat wost acknowledged ss g CORRUPTED easternm seaboard for the
vosettled, virgiv Jauds of the west., Already by the begiouning of
the piveteentb cevtury, thovebh stil)]l thinly popuiated and onewly
jndepeudent, Awerfcauns looked wvot to the Coonstijtution mor thedr
leaders to secure liberty; rathber they Jooked "westward." Frow
the wvery begipbning of ovur nation, Americanvs seemed to
instinctively realize that as great as the chamges were cver the

01d World they were not sufficient to protect the tepublic over

the loug havl.

We konow tbat the experijence of Jlivivg Jo Awerica bas for
covntless willions fallem far short of the oprowise of the
Revolution. Why this has beenm so has been debated endiessly
during our life as a2 owstion. We Americans bave smended ocurt
Constitution, restructured and Tteorgavnized cur political
jostitutions and several tiwes overbavled ovr ecomowic system.
Sti]]; problems of iJuequality of opportunity temajn; still, the
concentration of ownersbip of 1Jand and of wealth grows[18];
still, justice rewmains an elusive goal of ovly some, while others

work to maivntaiv tbeir privilege. I assert ~that Franklie and



Paive, particuvlarly (and Jefferson probably) kunew, then, what
justice tegquirteds their writivegs revesal 80 awareuness and
acceptance of measuvres that would brivg equal access to pvature to
21] Americans and thereby brimg a wore permanent degree of

justice to the new vation.

Avong the writings of Fraoklim, Paine and others whow I will
highlight, can be found a clea; presentation of a reforw directed
to the heatrtt of privilege. Morg than any of the mnecessary
reforms nove was more crucjal and wore difficult to secure thavo
bringing av end to the systew of land tenure that permitted the
private appropriation of the value of natuvre and its
concentration into the havds of the privileged few. Part III
discusses the.evolution of this reforw and its inmtreduction doto

republican political thought.
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PART III -
THE WEALTH OF NATIONS BELONGS TO ITS PRODUCERS
THE VALUE OF NATURE, THE SOQURCE OF WEALTH, BELONGS TO ALL

The period followimg ocur Revolution was charscterized by a
constantly growing Ffmportavce of trade and of warkets. As was
observed by Drew McCoy ivn THE ELUSIVE REPUBLIC, "the
commetrcialization of society fo itself warked the bitth of a
distivctly wodern order that .represented 2 dramatic and
dislocating break witb the past."[1] No opne ivdividual was wore
respousible for analyziveg and explorinmg this bresk thae was the
Scottish philosopber Adaw Swith. Swith is uvniversally recognized
as the faﬁher of what dn 1776 was a pew scieuntific endeavor --
political econowmy. THE WEALTH OF NATIONS established a
scientific frawework for the investigation of the nature of wanp
and bis wotrld thet lasted until the atrival of the specialists
jnto the world of acadewia. For more than a century, however,
politicael econowy remained intact and Swith stood Ju the Jate
ejgbteentb century as the <trecognized waster over this new
disciplive. There is vo arema v thbe telations betweeuv weu, or

between men and the State, that be dgid pot touvch on.

Smith s today repeetedly Tbrouvght forward as the  great
defender of "laissez-faire capitalism” by those who wish to
extricate busivess from joterference by the "Libera] State." Both

Smith's treatwent of the -wmarket aud the concept of laissez-faire



bave, bowever, been gravely miéreptésented.' THE WEALTH OF
NATIONS {8 an bistorical 'investigation that presents an
josfightful analysis of the advance of hvuwan civi]izatioﬁ. As
would any scientist, Swmith strived to sbow cauvse aud effect
telationshbips in political economy. The terw "laissez-fajre" is
an "emasculated and perverted"[2) shortenmivg of the Physiocratic

"Laissez-faire, laissez sller"

(travslated as "Clear the ways and
let thivgs alove!" [3]). To <clesar the ways of privilege and
vonopolistic sanctions - was key to Swith's snti-wmercasntilist
anelysis. How wany eotrepremeurs today are eager to risk a

warket that is free of oprivilege and subject to cowmpetitive

pressuvres?

Becavse of bis unigue position awmong wen of Jdeas, Swith's
influence ov bis American counterparts wss substaotial. In mauy
instances Swith could be referred to as the authority supporting
conclusions Americans bad cowe to based on their owWD
Tovestigations; he provided a standard agajovst which they could
test new ideas and predict resuvlts. Iuo short, Swith's work made
possible the wvuse of <ressom avd Jogic to forwulate both private
decisions or goveronmeot policy. The issues of direct comcern to
this paper center on Swith's presentation on the developwent of

the Jostitution of property 4dnm land and on his concept of

justice.

Chapter VIII (Of The Wages Of Labour) begins with a clear

statewent of history, followed by 2 conclusion on Swith's part



“that wust bhave stirtred both comservatives and radicals alike
(though o very different ways):

In that origivnal state of thiomgs, which oprecedes
both the appropriation of Jland and tbe accuwmulaticn of
stock, the whole oproduce of Jabour belowgs to the
Jabourer. He has neitber Javdlord nor waster to share
with bim,

Had this state covtiunued, the wages of Jabour would
bave augwented witb all those Joprovewmeuots Ja dJts
productive powers, to which the divisien of labour
gives occasion. All thiongs would have gradvally beconme
cheaper. They would bave been ptoduced by a swaller
quantity of labour; and as the comwodities produced by
equal quantities of Jlabour would vatuvrally iJun this
state of  things be exchanged for one another, they
would have ©been purchased likewise with the produce of
a swaller quantity.[4]

What could be wore just thav that the weslth produced by labor is
and should bte tbe private property of labor? That history bad
not so unfolded was wvechatacteristically glossed over b& Smith;
bis treatment of this issue suggests & teluctavnce to follow the
facts throuvegh to a Jogica) conclusion (perbaps Swith recognized
be wes treading iJnto ap area of socfal and political structure

that bad vosettling ramifications:

But this origivg) state of thivgs, v which the
Jaboutrer enjoyed the whole produce of bis own labovur,
couvld mot last beyooud the fivrst Jutroduction of the
appropriation of land 2p0d the accuwulation of stock.
It was at av end, therefore, long before the wost
cousiderable jwprovements were wade in the prodvctive
powers of labour, and it would be to po purpose to
trace further what might bave been jts effects upon the
Tecompence or wages of labour.

As soocn as lavd becomes private property, the
landiord demands a sbatre of amost al) the produce which
the labouvrer cav either raise, or collect from it. His
rent makes the first deduction frow the produce of the
labovr which is euwployed upon land.[5]



This "first deduction” of "rent" stewms from ome fact only: that
fbe State bas saobctioned the appropriatiom of land as private
property in a wevner that denjes the principle of the wvalue of
nature belonging to all aud not to amy individval, a subject
which Swith biwmself comwents ov iu Chapter I of Book V:

Among natiocns of buoters, as there 4§s scarce any
propetty ... so there is seldow apy established
wagistrate or avy regular adwinistration of Jjustice.
Meo who bave no property cao injure one amother cely io
their persons or reputaticpvs... It §s otherwise with
the jonjuries to property. The Dbevnefit of the person
who does the dnjury is often equal to the Joss of him
who suffers Jt..., But avarice and awbition 3Jo the
rich, in tbe poor the hattred of Jabour svd the Jove of
present ease and evnjoywent, are the passionos which
prowmpt to fnvade property, passions wmuch more steady 1o
their opersation, avd wuch wore vviversa) in their
inflvevce... It is ovly vonder the shelter of the civil
magistrate [i.e, the State] that the owner of thet
valvable property, which [and bere where Swmith fails in
the coosistency of bis Jogic by ignoring the bistory of
bow property was iwm mary Joustavces ascquired] IS
ACQUIRED BY THE LABOUR OF MANY YEARS, OR PERHAPS OF
MANY SUCCESSIVE GENERATIONS, can sleep a sivgle night
io security. He is at all times surrcunded by vokoown
enemies, whow, THOUGH HE NEVER PROVOKED, be can wever
appease, and from whose injustice be cam be protected
conly by the powerful arw of the ¢civil magistrate
contioually beld up to chastise jt.[6]

Smith Tbegins by offerimg a opatural tights definition of
property (labor applied to land yields production); thew goes on
to Qefend redistribution of property fromw producers to
nonproducers (i.e., to those who siwmply bold titles to land)
without tegard to the Jegitimacy of the sctions thevwselves or the

political structure that sanctions svch actjions. What of the

great Javded estates that Joyalty to movarch had produced through



edict (ion the New World as well as 01d), ot th; euclosure of the
English commouns, or the division of Ireland by Cromwell awong his
generals -- wbose descendavts took from the Irisb pessant the
bvik of what wes produced iJun order to Jive Ju splendor as
absentee Jandlords? Swith fails to support his indictwment of the
landless poor in their "hatred of Jsbour," for when the pcor have
avywhere gained sccess to Jand they bave sbown Fudustry. I awm
forced to conclude that Smith Jet bis position ivp Evglishb society
ioterfere with bhis intellectua) honésty. Locke h;d been less
accommedativg, Jess forgetfu]l of political history and wore
generous imn bis declaration of huwman rights. From CIVIL
GOVERNMENT cowe the following passages:

God hatb given the world to wep in ccwmonm ... Yet

every wan bas a2 property im bis own perscon. The labor
of bis body and the work of bhis bands ave properly
bis...

With this 7testtiction on the amounmt of land one canm hold and
vonder what circumstances:

As wueb land as a3 wauw tills, plaots, iwproves,
cultivates, and canm uvse the produce of, so wuch §s his
property...[7]

Very early o the Evropean wigration to North Awmerica Locke's
concept of production as the basis for bholdinmg titles to lavd was
incoréorated by William Penp iote the plap for settlewment of
Peonsylvania, In 1681 Peon proclaimed "E&erv man shall be bovod
to plant, or wao, bis land withip three vyears after survey, ot

else other applicants wmay be settled thereon."[8] Ouvly those who



actvally produced would be entitled to tetain ownership. Penn
Jater proposed a radical scbewe for vusivg the rewtal value of
land to provide for public expevditures, suggesting

If al) men were so far tevspts to the public that
the svperfluities of gain avd expevse were applied to
the exigevcies thereof, it would put ap end to taxes,
leave not a beggar, sud make the greatest bank for
vations]l trade iv Evrope.[9]

This was Peun's version of what w;uld become in the Jate
uineteenth cemtury the proposal for. "tbe sivgle tax," cartied
into the political arepma by Henry George and those who agreed
with bim that

Free trade weauns free production. Now fully to free
production it is necessary not only to temove all taxes
on production, but alseo to rewove all othex
restrictions on production. True free trade, in short,
requires that the actiive factor of produvctiov, Labor, .
sball bave free asccess to the opassive facter of
production, Land. To secure this all wonopeoly of land
wust be brokep up, aud the equal right of all to the
use of the natural elements wmust he secured by the
treatment of the land as the comwmop property dm
vsufruct of the whole people.[10]

A wajor eighteenth ceotury souvrce from which Hemry George bad
fovod stremgth for his positions ovw thbe Jand guesticp was fo the
Pbysiocratic writivmgs. Tevn years before Swith, Turgot traced the
advent of lavd rent as a clafm on productiov and its jmpact om
the distribution of weslth:

But the land filled wuvp, snd was  wore and wore
cleared. The best launds at length came to be all
cccupied. There rewajned for the last comers omnly the
sterile scoils rejected by the first. But dJo the end
all lavd found its waster, avd those who could not have

properties bad at first no other resource tham that of
exchanging the labour of their arws, in the ewploywents



of the "stipendiary” class, for the superfluous portiocn
of the ctops of tbhe cultivativg Proprietor.[11)]

By what Jogic or sense of justice were the few possessed of
greater rights to w©pature than the wavy? Ivo Awerica, the
discussion of this question spresd swounsg those familiar with
Locke, the Physjocrats and Swith., Beojswin Frankliv described
bimself as "a waster'"[12] of "Physiocratie;" aud, in a letter to
Alexavder Small in 1787 Franklio wrote

I bave not lost any of the privciples of  political
econowy you owbce kunew wme possessed of, but to get the
bad custows . of the covntry changed, and nuvew ones,
though better, introdvced, it is pecessary first to
remove the prejudices of the people, enlighten their

ignorance, aund convince thew their Joterests will be
prtowmoted by the proposed chavge; and this {s mnet the

work of a davy. Our legislators are all lavdbolders;
and they are not vyet persuvaded that all taxes are
finally paid by the lavnd... therefore we thave been

forced joto the wode of jundirect taxes, j.e., duties on

juportatioo of goods.[13)
In AGRARIAN JUSTICE (1795), Tow Paive also attacked the injustice
perpetvated hy the systewm of privilege upow which Evropean
scciety was based. "Mao did vot wake tbe earth, and, though bhe
bad a paturel right to occupy it,"” wrote Paine, "be had no right
to Jocate as bis property in perpetvity avny part of it; veither
did the Creator of the earth opevn a land office, from whence
title deeds should issve... Jdt Js the value of the improvement
on}y,kand_uot the eatrth jtself that is fndividual property."[lal
As bad Penn avd wouvuld George, Paine declared that "Every
proprietor of cultivated land owes to the comounity & grovund

reot, for ‘I koow of mo better term to express the idea by, for



the Jand wbich be bolds; and it is from this ground remt that the
fvod proposed in this plao is to dssve.”"[15] - 4s teal wealth,
"igprovements" were iu Pajve's wivd true private property, while
"ground reunts" would cowpensate otbers ium society for the license
of titleholding granted toc those holding land. In this proposal
by Painme is the missing element to rtepublicsn justice,
Jefferson, tbough not an adherent to any school of pelitical
econcmy, svupported a wmeasure that would Thave permitted the
federal government to secure becessatry revenues by the levy of a
land tax agajost the states.[16] This proposal was never
discussed at tbe Constitutional Coovention, even though the
precedent had beev established vnder Article VIII of the Articles
of Confederation, which reads:

All charges of war, and all other expenmses that
shall be jvcurred for the <cowmmonm defence or geveral
welfare, and allowed by the voited states iv covngress
assewmbled, shall be defrayed out of a cowmwon treasvry,
which shal] be- supplied by the several states ip
proportion to THE VALUE OF ALL LAND WITHIN EACH
STATE...

Jefferson's own notes indicate that the substance of this article
was put forth by New -Jersey delegate Dr. John Witherspoon,
recording that be "was of opinion that the value of lavds aund

houses was the best estimate of the wealth of a nation, and that

it was practicable to obtain such a valvatfon."[17]"

Witherspoon can be forgivenm for including houses (which are
part of production avd therefore the private property of the

jodividval) in his scheme, inaswuch as the ewptiness of - the



continent and low population acted to retard the rise of laund
values. Benjawion Fraunklin would be provenm s3]l too correct in
predicting that the large landowning intetests (at the tiwe
almost everyone possessed of substantial weslth in America) would
work tirelessly to resist baving to countribute to the cgeneral
welfare in proportion to the value of the license gravted in the
form of titles to vature. This priociple of justice becawe Jlost
in the guest by Awericavs to comguer the vast contivent aond grab
wbat' they could for thewselves. Alaskas, our country's Jlast
frontier, is voigque ipv that its govervwent has adopted wmeasures
te retaio the revtal value of dts oj] bearing Jauvds for the
general welfate. Natficoally, only a swall perticon of gﬁe Tental
valve of Jand is collected by goveroment to offset its expebses
and thereby teduce the burden of taxastionm cu actual prodvction,
Ip fact, Jarge tracts of the "public dowaion" are leased to
private uysers at anouval rents far below what cowpetitive bidding
would produce in the private sector. Federal range Jands are
leased lomg-term to "ranmchers" at a fractionm of truve rental

value; these sawme individuels are theo free t¢ turn around and

sublet the Federal lauds at great personal profit.[18]

Our systewm of land tenure has Jits roots im the same body of
propeity Jaw that produced o still-existivg Javded class 1in
Evngland. Nopme of the enmlighteved efforts by our'fou;ding fathers
were able to change that. Justice, iv our republic, will remsain

#n elusive goal unti}! we temedy this grave structural defect.



Labor and coapitel wust bé freed to produce. Access to mwature
wust be maximized. Aud the ecovomic value of nafure must be
collected i fuvl) to provide for the public avnd private geods
that contribute to a Thuman existence <characterized by digoity.
As is oftep the case, tbe wmost objective observationms are wade by
ouvtsiders. 0f Awmerica aﬁd jts laws, Alexis De Tocgueville wrote:
In Awmerica there are }roper]y speaking, vo farwine
tevants: every man owns the groued he tills. It wmust

be &admitted that dewocratic Jaws tend greatly to
increase the nonumber of Jlandowners sund to dimiuish that

of farwivg tevsots, Yet what takes places dJn the
Upited States is wuch Jless attributable to the
juostitvtions of the couvntry than to the country

jtself. To Awerica laund is cheap and anyone way easily
become & landowner; its tetvrns atre swall aund its
produce caunot well be divided between a lavdowner awund
a farwmer.[19]
We becawme wore productive; that is, wore adept at prodvcive more
from less. Thus, today the landowner —commands a very large
porticwn of production as rent for the use of lamd. As the
concentration of ownership contiouves to jncrease, we are faced

with the challenge of ever juwprevimg oproductivity o order to

majotain the staundard of wellbeimg that bas <chsrscterized ovr

society avnd given ctedibility to its dewmocratic-trepublican
nature. The real veform veeded -- the socialization of the valve
of nature -- stil]l suvffers frow a combination of the power of the

privileged and a wanting of the educatiomal effort .called for by
Franklin. We mway bave missed the one window of opportumity auny

society bas really beevn given.
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