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1. The Times that tried men’s souls …
2. … never really ended. In our classrooms and from our television, radio and print media attention is rarely paid to the conflict and deeply-rooted fears associated with…
3. The historical journey by which Americans relinquished liberty to endure over two centuries of increased insecurity.
4. Today, most of us accept with but little reflection that ours is a nation governed by the rule of law rather than the whim of individuals who hold public office or are wealthy in property, their privileges strengthened by the influence property wealth brings.

5. We look to our written national Constitution for protection and guidance. We trust in the balance of power incorporated in this document.
6. What a closer examination of our history reveals is that the winning of independence from Great Britain left almost nothing else about the future certain. The provisions agreed to by the United States peace commissioners were not even ratified until 1795.

7. By this time, the proponents of a permanent union of the  initially sovereign states, with a strong national government, had achieved their objectives. The problem for future generations was that these objectives carried with them destructive if unforeseen consequences.
8. The transformation from a confederation of sovereign states to a federal structure directed by a national government began in February of 1787, when the Confederation Congress urged the states to send representatives to meet to discuss and propose revisions to the Articles of Confederation.
9. That the confederated states faced serious difficulties that could not be resolved under the Articles had become clear to those charged with governance. The Congress had almost no authority over the states, could not raise revenue or establish a protective navy or army.
10. It was certainly the case that the years following the end of war with Great Britain were tension filled, as the differences between people living in the former colonies overtook their mutual interests.
11. While some embraced the new sense of unity and their status as citizens of a new nation, the feeling was far from universal. Generations of immigrants from different parts of Europe had poured into the coastal regions of North America, each attempting to recreate a better version of the society from which they came. The removal of British authority enhanced rather than diminished their quest for an independent existence.
12. What distinguished the Old and New Worlds most was the opportunity to acquire land, to become largely self-suficient, and to live with minimum interference from a distant government. People in isolated communities looked to one another for mutual support and assistance.
13. In much of the Old World, the land had long ago been enclosed, or privatized and converted into a commodity to be bought, sold and mortgaged. Those who could left in a quest for a better life.
14. The enslavement of people forcibly removed from their homelands on the African continent brought in thousands of people who shared none of the cultural values or traditions of even the diverse European groups.

15. By 1770, the number of people enslaved in the thirteen North American colonies of Britain reached nearly 190,000, or 20 percent of the population of people of European origin. Conditions were already set for decades, if not a century, of violent conflict between races.

16. What most immigrants found was that this huge territory, sparsely populated by non-Europeans, was already deeded by Old World kings to members of a transplanted landed aristocracy.
17. To settle some small portion of the frontier wilderness, many would have to indenture or indebt themselves.
18. The war to secure independence from Britain had begun as a response to the empire’s attack on long-held privileges enjoyed by the landed and commercial classes in the colonies. A financially-strapped British aristocracy looked to their colonial counterparts to absorb what they saw as only a small portion of the debt incurred fighting to rid North America of France’s colonial footprint.
19. However, in the minds of the less affluent descendants of European immigrants to North America, the struggle to drive off British rule was also a crusade against coercive government foreign and domestic. As historians Oscar Barck and Hugh Lefler explained:

20. “The American Revolution was more than simply a struggle to free the colonies from English control; it was more than a civil war between Whigs and Tories. It became as well a movement to obtain certain democratic rights for the American people: emancipation of slaves, humane penal codes, greater freedom of worship, termination of aristocracy in landholding, expanded suffrage, and broader educational opportunities.” [Oscar t. Barck and Hugh T. Lefler. Colonial America (New York: The Macmillan Company, 1968), p.640]
21. Thus, when the young Virginian backcountry attorney Patrick Henry declared “Give me liberty? … or give me death,” he was voicing a broadly-held sentiment against any form of central government.
22. As with almost every colonial subject of Great Britain who could, Patrick Henry sought to secure landed property for himself and his family. His father had arrived in Virginia from Scotland in 1727, learned land surveying and as soon as he had the financial resources engaged in land speculation.

23. Within a few years he had acquired nearly 15,000 acres in several Virginia counties. Marriage to a propertied widow added another 6,000 acres to his estate. Patrick Henry would continue to speculate in land for the remainder of his life. His attitude toward the land was the rule, in no way exceptional.
24. Along Virginia’s eastern Tidewater region, a small number of families controlled even larger – and far more valuable – landed estates, worked by hundreds of enslaved people taken from Africa or born in the colonies.
25. At the end of hostilities, a land rush of sorts occurred at the expense of thousands of propertied Loyalists – the Tories. As a New York Tory wrote to the London Chronicle:
26. “Our fears at present surpass all description. Never was there upon the face of the earth a set of wretches in a more deplorable situation. Deprived of all hope of future comfort or safety, either for themselves or their unhappy wives and children, many have lost their senses, and now are in a state of perfect madness. ...”
27. “Some have put a period to their miserable existence by drowning, shooting and hanging themselves, leaving their unfortunate wives and helpless infants destitute of bread to support them.” [Quoted in: Page Smith. A New Age Begins (New York: McGraw-Hill Book Company, 1976, p.1757]
28. Yet, neither confiscated Tory properties nor the vast, unpopulated territory liberated from British authority was sufficient to mitigate the weight of war debt incurred by the new and barely united States of America. There was nothing in the Treasury, in fact, with which to pay the officers and men still in arms.
29. At the beginning of 1782, Robert Morris advised members of the Continental Congress  that out of four million dollars due from the states, only fifty thousand dollars had been received.
30. And, Alexander Hamilton observed:
31. “There are good intentions in the Majority of Congress, but there is not sufficient wisdom or decision. There are dangerous prejudices in the particular states opposed to those measures which alone can give stability and prosperity to the Union. There is a fatal opposition to Continental views. Necessity alone can work a reform.” [Quoted in: Page Smith, p.1763]
32. Historian Page Smith believed the very future of the Confederation was at this point in jeopardy:
33. “The issue of state particularism versus national unity was joined on precisely the question of providing for the army. If the army had been allowed to disband and the responsibility for paying the soldiers had been shifted to the respective states from which those soldiers came …, it is hard to believe that the principle of unity could have survived.” [Page Smith, pp.1764-1765]
34. With no source of revenue upon which to draw, the Congress sent the army home with vouchers for future payment when funds became available. Aged and weary from the long years leading the army, George Washington described what was at stake:
35. “It is yet to be decided whether the Revolution must ultimately be considered a blessing or a curse, not to the present age alone, for with our fate will the destiny of unborn Millions be involved.” [Quoted in: Page Smith, p.1776]
36. In lieu of pay, the soldiers had been promised an enlistment bonus of 100 acres of land. Most, desperate for cash, sold their settlement certificates to speculators for a small portion of their eventual worth. Years later, under a policy advanced by Alexander Hamilton, the certificates were redeemed at face value.
37. To the members of individual communities scattered throughout the states, one of their overriding concerns was the ability to practice their religion without interference from government at any level.
38. Those in the states who held to strong religious convictions nonetheless orchestrated a complete break with the Church of England, beginning with establishment in 1784 of the Protestant Episcopal Church, and followed by the Methodist Episcopal Church. The principle would eventually be framed as the first amendment to the United States Constitution.
39. The demands by people to practice the religion of their choice were taking hold. Yet, embracing freedom of religion did not eliminate the forms of financial subsidy provided by all citizens to those who belonged to a religious sect. In the new nation, there would be no recognition of the principle of freedom from religion.
40.  Of particular significance, the  land holdings of religious groups was – and still is -- universally exempted from the tax base of every community.
41. One important form of landed privilege was addressed. One by one, the states abolished the law of primogeniture that for centuries mandated the passing of estates, generation after generation, to the eldest male heir.
42. A lingering problem for merchants, plantation owners and the propertied, in generally, was the demand by British creditors that debts incurred prior to the outbreak of war be repaid, with interest. The Commissioners in London had accepted this provision as a condition of the peace treaty.
43. In Virginia, Patrick Henry and John Marshall acted as defense attorneys in the first major case brought by British creditors. Recounting the historical behavior of Britain toward defeated enemies, Henry argued that were the roles reversed, Americans would experience… 
44. “the most horrid forfeitures, confiscations, and attainders … pronounced against us. …Would not our men have shared the fate of the people of Ireland?” [Quoted in: Harlow Giles Unger. Lion of Liberty: Patrick Henry and the Call to a New Nation (Cambridge, MA: DaCapo Press, 2010), p.253]
45. The ruling of the court greatly limited the amounts that could be claimed by British creditors. Later, in 1802, the U.S. government agreed to a final settlement of 600,000 pounds.
46. The war for independence had only slowed the pace of speculation in land characteristic of all those in a position to do so. With the war ended, a crucial policy issue centered around the status of unsettled Western lands still claimed by some of the states. Grudgingly, the states relinquished their claims, adding the territories to the national public domain for settlement and eventual division into new states.
47. A massive scheme developed under the direction of two former generals, Rufus Putnam and Benjamin Tupper, forming the Ohio Company. They systematically purchasing the depreciated settlement certificates from discharged war veterans. And, with the involvement of key members of Congress and others with political influence, the Ohio Company gained control over a huge region of western land.
48. The Ohio Company orchestrated passage of the Ordinance of 1787, conveying 1.8 million acres of land to the company.
49. The process of removing the tribal peoples still living east of the Mississippi River now began in earnest. First the Iroquois, then the Chippewa, Delaware, Ottawa, Shawnee and Wyandot were forced to relinquish their claims from the Great Lakes throughout the Ohio River Valley. Tribal warriors were too few in number and at a huge disadvantage in weapons and other supplies to resist for long.
50. The tribes who did resist faced annihilation. Yet, even migration only delayed their devastation by land-hungry European-Americans.
51. Land speculation and the movement of people into the frontier presented enormous challenges to the Confederation Congress. The process was almost impossible to manage or even influence. At the same time, a resumption of trade with British manufacturers and merchants was desperately needed. John Adams was dispatched to London to attempt to negotiate a commercial treaty. The British were not interested.
52. However, American and English merchants benefited by the inability of their governments to actually enforce laws affecting trade. Smuggling was an accepted way of doing business. Commodities produced in the states and transported on U.S. merchant ships were readily accepted in the West Indies. Sales of tobacco, rice and naval stores steadily increased after 1783, providing Americans with desperately needed specie.
53. A serious regional conflict arose in August of 1786, when the Congress authorized John Jay, leader of the American Commissioners, to withdraw demands that Spain grant the Americans navigation rights on the Mississippi River. The five southern states opposed ratification and the treaty was withdrawn from further consideration. The inability of farmers to bring their grain to market by way of the Mississippi River would eventually spark widespread unrest.
54. Those who looked to the Confederation Congress to address problems were unsuccessful in an effort to extend the powers of the Congress to regulate and tax commerce between the states. Rhode Island stood firm against the potential for collectors to operate within its state borders and over the potential right of Congress to collect and spend revenue without an accounting to the states. The Congress could take no action without the full consent of every state. 
55. The states were themselves nearly all heavily in debt from expenditures during the war. Yet, they were hesitant to impose direct taxes on their citizens. Creditors – bankers and merchants -- fearful of rapid inflation, opposed issuance of paper currency, but many states had no other option. In Massachusetts, economic depression sparked a high number of foreclosures and those affected took up arms against the courts.
56. This was the beginning of the farmers’ rebellion led by Daniel Shays. The state militia, commanded by General Will Shepherd  repelled the farmers in front of the state supreme court building. The next day another 4,000 militia commanded by General Benjamin Lincoln arrived to bring the rebellion to a quick end.
57. Fearful of a national uprising, members of Congress proposed amendments to the Articles of Confederation to strengthen the ability of the national government to respond to such crises. The states refused to consider the measures.
58. Further north, the residents of Vermont were campaigning for independence from the counter-claims by New Hampshire and New York to what they viewed was  their sovereign territory. As early as 1780 Ethan Allen and other Vermonters were holding talks with  the military governor of Quebec to explore the possibility of self-governing status within the British empire.
59. Early in 1786 leaders in Virginia invited the other states to send delegates to a convention on trade and commerce to be held at Annapolis. When delegates from only five states arrived in September, a decision was reached to re-invite each state to send delegates to Philadelphia in May of 1787. The Congress finally acted in February of 1787, announcing the convention:
60. “…for the sole purpose of revising the Articles of Confederation and reporting to Congress and the several legislatures such alterations and provisions therein.”
61. Fifty-five delegates from twelve of the thirteen states – Rhode Island chose not to participate – finally convened in Philadelphia late in May of 1787. George Washington was elected president of the convention. Patrick Henry, increasingly fearful of a stronger national government, declined to participate as a delegate. James Madison, despondent,  confided to Washington:
62. “The hopes of carrying this state into a proper federal system will be demolished. Many of our most federal leading men are extremely soured with what has already passed. Mr. Henry, who has been hitherto the champion of the federal cause, has become a cold advocate…” [Quoted in: Harlow Giles Unger, p.186]
63. Patrick Henry’s biographer, Harlow Giles Unger, reminds his readers who the men were attempting to agree upon a new form of governance:
64. “The delegates in Philadelphia were the wealthiest, most powerful and best educated men in America. None represented the less affluent farm regions in the western parts of the twelve states.” [Harlow Giles Unger, p.188]
65. At this critical moment in the history of the new united States of America, the other great voice of liberty during the war – Thomas Paine – was in France presenting his design for a single span iron bridge to the French Academy of Sciences.
66. Before leaving, Paine penned a final message to his adopted countrymen, Dissertations of Government; the Affairs of the Bank; and Paper Money. From France, Paine and Jefferson met frequently, often with Lafayette, to discuss the news from the United States.
67. In Thomas Paine: Apostle of Freedom, political scientist Jack Fruchtman, Jr. describes their reaction:
68. “By this time, Paine, Jefferson, and Lafayette had heard that the Americans had drafted a new Constitution which had been submitted to the states for ratification. They were all delighted with it. Probably in the spring of 1788, Paine read the record of the constitutional debates, which had arrived in Paris. …”
69. “His suspicions about Adams’ desire for a monarchy never left Paine’s mind, and it was something he constantly returned to. When Paine eventually came back to American in 1802, he was convinced that the Federalists in general, and Adams in particular, wanted to destroy the new American Constitution and replace it with a monarchy.” [Jack Fruchtman, Jr. Thomas Paine: Apostle of Freedom (New York: Four Walls Eight Windows, 1994),  pp.188-189]
70. Many compromises were required to achieve consensus over the form the new Constitution would take. The national government acquired the power to coin money and to impose taxes. Decisions over slavery were left to the states. The document did not include a bill of rights.
71. On September 28, the Confederation Congress voted to submit the proposed constitution to special state conventions for consideration. Those in favor, the so-called Federalists, supported the call for a strong central government as the only means of solving problems between states and regions and providing defense against foreign powers. Those against, the Anti-Federalists, sought to maintain the essential sovereignty of the states, preserving the victory won in the war. From Virginia, Patrick Henry demanded:
72. “What right had they to say, we, the people? My political curiosity, exclusive of my anxious solicitude for the public welfare, leads me to ask, who authorized them to speak the language of, we, the people, instead of, we, the states? States are the characteristics and the soul of a confederation. If the states be not the agents of the compact, it must be one great, consolidated, national government of the people of all the states.” [Quoted in: Oscar Barck and Hugh Lefler, pp.693-694]
73. In support of the Constitution, James Madison and John Jay collaborating with Alexander Hamilton, responded with seventy-seven public letters, published in the Spring of 1788 as The Federalist.
74. One by one the state conventions approved the Constitution. By the end of November, 1789, all but Rhode Island had approved ratification. As the smallest state in both territory and population, Rhode Islanders remained fearful of being dominated by Virginia, New York and the other large states. Patrick Henry urged against civil unrest but committed to continue the fight for amendments that guaranteed individual liberties:

75. “If I shall be in the minority, I shall have those painful sensations which arise from a conviction of being overpowered in a good cause. Yet I will be a peaceable citizen! My head, my hand, my heart shall be at liberty to retrieve the loss of liberty and remove the defects of that system – in a constitutional way. I wish not to go to violence, but will wait with hopes that the spirit which predominated in the revolution is not yet gone, nor the cause of those who are attached to the revolution yet lost.” [ Harlow Giles Unger, p.234]
76. Elections followed ratification of the new Constitution, sending to the Congress a majority committed to nationalism. Early on, James Madison assumed a leading role in drafting legislation to establish the departments of government. More importantly, he proposed the means to raise revenue so the government could operate.
77. Madison supported the imposition of tariff duties on imported goods less on principle than on the basis of practical application and enforcement.  And, fulfilling his campaign promise to uneasy Virginians, he initiated the process for adding a bill of rights to the Constitution. He declared:
78. “If we can make the Constitution better in the opinion of those who are opposed to it, without weakening its frame, or abridging its usefulness in the judgment of those who are attached to it, we act the part of wise and liberal men to make such alterations as shall produce that effect.” [Quoted in: Ralph Ketcham. James Madison, A Biography (New York: The Macmillan Company, 1971),  p.290]
79. The first amendment agreed up protected religious freedom, freedom of speech, freedom of the press, the right to peaceful assembly, and the right to petition the government when dissatisfied with the laws passed or how such laws were enforced.
80. Article II – A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed. The meaning of the second amendment and its implications continue to be debated. The time when a governor of a state would put out a call for able-bodied adult males to bring their rifles and any other weapons to become part of a defensive or retaliatory militia force is long past. Today, keeping and bearing a firearm is still perceived by many as essential for protection of oneself and ones family members – from attack by dangerous animals or attack by dangerous people. More controversial is the idea that the people have the right to keep and bear arms in readiness against unwarranted attacks on personal liberty by government.
81. Article III - Protection from quartering of troops. No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.
82. Article IV – Protection from unreasonable search and seizure. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
83. Article V – Due process, double jeopardy, self-incrimination, eminent domain -- No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
84. Article VI – Trial by jury and rights of the accused; confrontation clause, speedy triel, public trial, right to counsel -- In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
85. Article VII – Ciuvil trial by jury. In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any court of the United States, than according to the rules of the common law.
86. Article VIII - Prohibition of excessive bail and cruel and unusual punishment. Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.
87. Article IX - Protection of rights not specifically enumerated in the Constitution. The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.
88. Article X - Powers of States and people. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
89. From Virginia, Patrick Henry sounded yet another alarm:
90. “I wrote the first of those amendments in these words. ‘Each state in the Union shall respectively retain every power, jurisdiction and right which is not by this Constitution delegated to the Congress of the United States or to the departments of the Federal Government’. But they have omitted it … and changed it into this equivocal thing … ‘or to the people’. [T]his Constitution cannot last. It will not last a century. We cannot get rid of it by a most violent and bloody struggle.” [Quoted in: Harlow Giles Unger, p.244]
91. As important as these protections were and are, the Bill of Rights failed to include a right essential to life itself – the right of access to nature. That this right had been denied to the people of the Old World countries for centuries was part of the history of those whose parents, grandparents or great-grandparents had come to North America. 
92. What political economists and moral philosophers, such as Henry George, described as “the land question” might be delayed for some time to come, but eventually the frontier would be claimed and settled. Soon enough huge landed estates would dominate the entire continent and a landless majority would be forced to pay whatever rents were demanded for a plot of land on which to live or farm. All for want of one more article to the Bill of Rights.
93. Article XI – The Right of Access to Nature -- Whereas, the earth is the birthright of all persons, equally; and Whereas, the rental value of all land is societally- and not individually-created; Rent in all its forms shall be fully collected by government to pay for all publicly-provided goods and services. Taxation of all forms of income derived from individual labor or engaging in commerce is prohibited.
94. Something quite similar to the above Article XI was advanced by the school of French political economists whose ideas were known as physiocratie. Both Benjamin Franklin and Thomas Jefferson knew of and embraced their principles. Adam Smith dedicated his great work, The Wealth of Nations, to them for their contributions to the science of political economy. As Anne Robert Jacque Turgot wrote:
95. “Not only there does not exist, nor can exist, any other revenue than the clear produce of land, but it is the earth also that has furnished all capitals, that form the mass of all the advances of culture and commerce. It has produced, without culture, the first gross and indispensible advances of the first labourers; all the rest are the accumulated fruits of the œconomy of successive ages, since they have begun to cultivate the earth. ...”
96. “This œconomy has effect not only on the revenues of proprietors, but also on the profits of all the members of laborious classes. It is even generally true, that, though the proprietors have more overplus, they spare less; for, having more treasure, they have more desires, and more passions; they think themselves better ensured of their fortune; and are more desirous of enjoying it contentedly, than to augment it; luxury is their pursuit.”
97. More recently, the philosopher George Raymond Geiger left us with this observation to contemplate:
98. “Land must be looked upon as the ‘given’ element, not merely of production, but of existence itself. It has cosmic in addition to economic implications. Without land, life as well as the creation of wealth would have no meaning. This is not a figure of speech. It is an absurdly obvious statement, but no less significant because of its self-evidence. …Land is unique and fundamental; the connotations it presents are not bounded by narrow horizons.”

THE END
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