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times the amount of the aid re-
ceived.

The Dignity Decree takes into
account also State aid measures
specifically conditional upon the
fulfilment of productive invest-
ments in a certain national area. In
this respect, the Dignity Decree
states that Italian and foreign ben-
eficiaries lose thebenefit if the eco-
nomic activity concerned is delo-
calized from the incentivized site
to another area in Italy as well as
in other EEA Countries, within
five years from the date of comple-
tion of the subsidized investment.

The amounts of the administra-
tive sanctions levied shall be allo-
cated to a national fund for the fi-
nancing of development plans, to
the benefit of the production sites
affected by relocation.

II. Employment Aid7

National authorities may revoke
thebenefit to any Italianor foreign
beneficiary of employment aid op-
erating in the national territory,
which reduces, without any objec-
tive reason, by more than 50% the
employment levels in the subsi-
dized site within five years follow-

ing the date of completion of the
investment. If the reduction of the
employment levels exceeds 10%,
the benefit is reduced in propor-
tion to the workforce cuts.

III. Hyper-amortization of
Instrumental Material Assets8

Article 1, paragraph 9 of Law No
232/20169 provides for the hyper-
amortization of 150% of the costs
for investments innew instrumen-
tal material assets aimed to tech-
nological and digital transforma-
tion according to the Industry 4.0
model.10

The Dignity Decree specifies
that such benefit is eligible for as-
sets allocated to production facili-
ties within the Italian territory.
The benefit shall be recovered if,
during the hyper-amortization pe-

riod, the subsidized assets are
transferred for a consideration or
moved to production facilities lo-
cated abroad, even if within the
same company. In such cases, the
aid is recovered bymeans of an in-
crease in the taxable income of the
fiscal period in which the sale or
the relocation occurred, for an
amount equal to the increases of
the total depreciation rates deduct-
ed in previous fiscal periods, with-
out application of penalties and in-
terest.

The recovery does not apply if
the subsidized asset transferred is
duly replacedor, by its verynature,
it is intended for use in more than
one production site, being in such
a case allowed its temporary use
outside the national territory.

Sara Gobbato*

7 Dignity Decree, art 6.

8 ibid art 7.

9 Law No 232 of 11 December 2016, Bilancio di previsione dello Stato per l’anno
finanziario 2017 e bilancio pluriennale per il triennio 2017-2019, in GURI No. 297 of 21
December 2016, S.O. No. 57.

10 In this respect see Italian Government, incentivi.gov.it – Reasoned Vademecum of
Development Incentives, available in <https://www.mise.gov.it/images/stories/documenti/
WEB_INCENTIVI_ENG.pdf> visited on 23 May 2019.

* Sara Gobbato, PhD, is a lawyer at BM&A Studio Legale Associato, Treviso, Italy.
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Lithuania

Recent State Aid Decisions in the Energy Sector

I. Introduction

Due to the geopolitical situation,
geographical location and market
structure of Lithuania supply of
energy security is the major prior-
ity of its energy policy. Till

2013-2015 Lithuania entirely de-
pended on Russian natural gas im-
ports and was an energy island
having no electricity grid connec-

tion with the rest of the EU. That
explains theaimsofdiversification
of energy mix and increase of pro-
duction from local sources being
at the core of the newly adopted
National Energy Strategy of 2018.

Recent State aid decisions illus-
trate how Lithuania facilitates its
national energy policy objectives.
Support scheme to liquefiednatur-
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al gas terminal and its operations
and RES support schemes are at
stake. Both invoked a number of
legal disputes.

In 2015 LNG terminal was com-
missioned. The Commission ap-
proved State aid for the terminal,
however, extensive disputes and
litigation started at national and
EUlever. Last year theDecisionhas
been challenged and pending at
the General Court.1 In addition,
RES Support schemewas set up in
2012 and notified to the Commis-
sion only in 2016 after a formal
complaint to the Commission
frommarketparticipants.Thegov-
ernment officially presented the
newRES Support scheme to stake-
holders prior to the approval of the
Commission.

II. RES Support Scheme – Late
Approval of the Scheme set
up in 2012

After a formal complaint from sev-
eral market participants regarding
the support to power plants pro-
ducing electricity from renewable
energy sources in 2016, the Com-
mission required Lithuania to pro-
vide information and pre-notify
the support.

In January 2018, following an
extensive communication be-
tween the Commission, Lithuan-
ian authorities and market partic-
ipantswhich filed a complaint, the
Commission approved Lithuanian

scheme. The scheme was set up in
2012 to support producers of elec-
tricity from renewable energy
sources, including wind, solar, hy-
dro, biomass and biogas.2 The
schemewill bevaliduntil 2029and
amount to €1,242million. Itwill be
financed via a levy paid by end-
users.

Beneficiaries under the scheme
were selected via tender procedure
and granted a feed-in-premium for
a period of 12 years. While small
scale electricity plants, ie ones be-
low 30 kW and, since 2013, below
10 kW received a fixed feed-in-tar-
iff for a period of 12 years.

The Commission approved the
aid, covering the difference be-
tween theproductioncosts and the
market price of electricity, granted
under this scheme from 2012 to
2015, when the last beneficiary un-
der the scheme was selected.
When approving the aid, themain
aspects the Commission took into
considerationwas that it had an in-
centive effect, application for the
aid was before the installations
started working and proportional-
ity. The Commission concluded
that the scheme was in line with
the EU environmental objectives
and allows supporting the devel-
opment of renewable energy
sources in the country and con-
tributes to transition to lowcarbon
energy supply.

However, that was a late notifi-
cation of the aid and the scheme is

applicable only for the past auc-
tions. In December 2018, the Par-
liament approved the amend-
ments of the Law on Energy from
Renewables establishing a new
support scheme for the develop-
ment and promotion of RES.3 The
new scheme will allocate the sup-
port to new power plants by tech-
nology neutral auctions, the win-
nerbeingdeterminedby the small-
est premium offered to the elec-
tricity market price in the ex-
change. The Ministry of Energy
notified the Commission about
the new scheme and plans to call
the first auction for distributing
the quota of 0,3 TWh in Septem-
ber of 2019. It most likely that in-
depth discussions with the Com-
mission took place at a prelimi-
nary investigation stage, as the De-
cision has been already adopted
and the new support scheme ap-
proved.4

The new scheme will be applic-
able from 2019 to 2025 allocating
€385 million to electricity produc-
ersusingrenewableenergysources.
Even though market participants
doubt the efficiency of the require-
ment, only new installations could
benefit from the scheme. Further-
more, beneficiaries will have more
duties, eg for the first-time produc-
ers will have a balancing responsi-
bility, if installed capacity will be
more than 500 kW; also, the cost of
the connection to gridwill be at the
expenseofproducers;moreover,no
mandatory purchase is established,
meaning that producers will have
to sell electricity into market or by
bilateral agreements, etc. Such con-
ditions imply that beneficiarieswill
face market risks at much higher
level than theyareused to.Obvious-
ly, the scheme introduces a more
market-based support mechanism
compared to the previous one.

1 Case T-417/16 Achemos grupe and Achema v Commission, action brought on 28
July 2016, case pending.

2 European Commission Decision of 8 January 2019 on aid measure SA.45765 (2018/NN)
granted by Lithuania to support power plants producing electricity from renewable
energy sources (OJ 2019 C 61) 1.

3 The Law came into force on 1 May 2019.

4 European Commission Decision of 23 April 2019 on aid measure SA.50199 (2019/N)
granted by Lithuania to support power plants producing electricity from renewable
energy sources, not published yet.
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III. Energy-Intensive Users
Scheme

The scheme intends to grant re-
ductions on the charge paid by en-
ergy-intensive industrial users for
the financing of amechanism sup-
porting the electricity production
from RES.5 The compensation for
85% of the levy paid the previous
year will be obtained with a condi-
tion that a company can demon-
strate an electro-intensity of at
least 20%.

The aid would ease the burden
of RES levy, which is paid by final
consumers on their electricity con-
sumption. It is important toanum-
ber of manufacturers and fertiliz-
er producers. According to the
Lithuanian Energy Ministry over
150 companies could apply for a
compensation. The budget allocat-
ed for the scheme amount to €30
million.However, theMinistry cal-
culates that it could attract around
€700million of investment within
15 years.

The measure was assessed un-
der the Guidelines on State aid for
Environmental Protection and En-
ergy 2014-2020. The Commission
concluded that the scheme adds to
the promotion of EU energy and
climate goals and contributes to
ensuring global competitiveness
of energy-intensive users and in-
dustries. It cleared the reductions
up to a certain level in contribu-
tions levied on electricity-inten-
sive companies, if such companies
are exposed to international trade
and fund renewable energy sup-
port schemes.

IV. Modification of Aid for LNG
Terminal

In 2013 the Commission approved
a scheme to support the construc-

tion and operation of a liquefied
natural gas (LNG) terminal in
Lithuania.6 The scheme estab-
lished a levy on all gas users in or-
der to make the terminal econom-
ically sound.

It was the major tool of gas sup-
ply diversification and security of
supply assurance in the country.
As well, in Commission’s view,
Lithuanian LNG terminal con-
tributes to reaching EU’s Energy
Union objective to reduce energy
import dependency by diversify-
ing supply and creating a fully in-
terconnected EUwide energymar-
ket.

In October 2018 the Commis-
sion approved notified changes to
the scheme for the period from
2019 until the end of 2024.7 There
are two main changes, namely (i)
public service obligation of LIT-
GAS for supplying mandatory
quantity of liquefied natural gas to
the LNG terminal and (ii) removal
of purchasing obligation. The as-
sessment of the scheme was per-
formed by the Commission under
the EU State aid rules on Services
of General Economic Interest.

In order to ensure security of
supply, LITGAS is entrusted with
the public service obligation to
supply a mandatory quantity of
liquefied natural gas to the LNG
terminal for compensation from
LithuanianState covering its costs.
That compensation is a so-called
security supplement and as an ad-
ditional fee is paid by all gas trans-
mission system users.

Also, purchase obligation estab-
lished by the primary scheme im-
plied that heat and electricity gen-
erators were obliged by law to pur-
chaseacertainquantityofgas from
LITGAS. In the beginning of 2019
such obligation is abolished. Thus,
LITGAS will sell its gas directly on
the market. The Commission wel-
comed the removal of thepurchase
obligation. That will enhance the
competition in the gas market.

The financing scheme of the ter-
minal brought variousdisputes, in-
cluding national litigation to chal-
lenge legal acts establishing the
levy, complaints for infringement
of State aid, public procurement
and energy law with the Commis-
sion. In 2016 initial modifications
of aid for LNG Terminal has been
challenged by AB Achema which
filed a complaint to the Commis-
sion claiming the presence of eco-
nomic advantage to LITGAS, over-
compensation and violation of
public procurement rules when
concluding a contract with Statoil.
The Commission found a violation
of stand still obligation as the aid
was given without timely notifica-
tion and approval.However, it con-
cluded that the aid is compatible
andtheallegationsof theAchema’s
complaint are unfounded.

Achema is the largest fertilizer
producer in the Baltic States, ex-
portingaround75%of its total out-
put, and the largest gas consumer
in Lithuania, using nearly 50% of
natural gas produced in the coun-
try. Thus, the company bears the

5 European Commission Decision of 8 January 2019 on the aid measure SA.50484 (2018/N)
granted by Lithuania to support energy intensive users (OJ 2019 C 61) 4.

6 European Commission Decision of 20 November 2013 on the aid measure SA.36740
(2013/NN) granted by Lithuania to Klaipedos Nafta -LNG Terminal (OJ 2016 C 161) 2.

7 European Commission Decision of 31 October 2018 on the aid measure SA.44678
(2018/N) granted by Lithuania to modify aid for LNG Terminal in Lithuania (OJ 2019 C 14)
1.
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highest costs of security supple-
ment. In fact, between 2013-2017
the levy Achema had to pay
amounted to €73 million, what is
39%of total LNG supplement paid
by all users. That is a significant
burden to thecompany.Worthnot-
ing, that the duty to pay the sup-
plement was imposed to Achema
even between 2013 and 2015 — a
period thecompanydidnotuse the
terminal. Achema aims for annul-
ment of Commission’s decision of
2013 on the grounds of procedural
infringements and incorrect as-
sessment of the aid measures and
wrong application of the SGEI
framework at the General Court.

The judgment is likely to follow
this year.

V. Observations and conclusion

Lithuania already exceeded its
2020 renewable energy targets. Be-
sides climate objectives, promo-
tion and development of energy
production from RES are one of
the tools to reduce energy import
dependency and increase the secu-
rity of supply. Therefore, RES sup-
port schemes and the LNG termi-
nal support mechanism are of a
major national importance.

Recent State aid decisions show
that Lithuania is reluctant to noti-

fy the Commission about the sup-
port. However, market partici-
pants played a role of a watch dog
what made the government to be
more disciplined. Furthermore, a
rise of legal disputes implies that
the schemes are controversial. The
active voice of market partici-
pants, especially the ones which
have a significant burden paying
the levy from which the support
schemes are financed, pushed the
government to look for more mar-
ket-based support instruments.
New scheme of auctions, steps to
modify LNG terminal support and
arrangements of reductions on the
charge paid by energy-intensive
industrial users the efforts of
Lithuania to balance between the
diverse objectives in energy policy
and energy market.

Rita Griguolaite*

* Rita Griguolaite has an LL.M in European Law from Utrecht University (the Netherlands).
Currently, she is a PhD candidate at the University of Sussex (UK) and a Senior Associate at
Motieka & Audzevicius PLP (Lithuania) specializing in competition law and regulation of
network industries, including energy sector. For correspondence: <rita.griguolaite@motieka
.com>.
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Portugal

Overview of State Aid in Portugal

I. State Aid Scoreboard 2018

According to the State aid Score-
board 2018, which presents Mem-
ber States’ State aid expenditure in
2017,1 aid granting in Portugal in
2017 totalled €862.9 million, up
from€751.8million in 2016.While
this increase (+15%)wasmore pro-
nounced thanfor theEUasawhole

(+9%), aid spending relative to
GDP (0.39%) continued to be only
around half of the EU average
(0.76%).

The increment was mainly in
three areas which, as in previous
years, also represented the highest
shares in absolute aid spending in
Portugal: regional development
(up 18% to €576.7 million = 67%

of total aid), SME and risk capital
(up 12.6% to €149million = 17% of
total) and research and develop-
ment (up 8.2% to €75.3 million =
9%). These foci of Portuguese aid
expenditure are reflective, on the
one hand, of the structure of Por-
tugal’s industrial landscape which
is dominatedbySMEs (accounting
formore than 99%of all enterpris-
es) and, on the other hand, of Por-
tugal’s economic policy in recent
years, which focussed on an in-
crease of exports, of productivity
and of the share of the value added
in Portugal, in each case by both
promoting domestic businesses
and foreign investment.

At the same time, whereas in
the EU as a whole, aid for environ-
mental protection, including in
particular renewable energy aid,

DOI: 10.21552/estal/2019/2/16
1 <http://ec.europa.eu/competition/state_aid/scoreboard/state_aid_scoreboard_2018.pdf>.

The Scoreboard covers all State aid – except for de minimis aid, aid to railways, aid for
SGEI and crisis aid to the financial sector – as reported to the Commission by the Member
States.
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