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Trust F und For The Dissemination Of

‘Georgist Principles Are Legal

By Frederic Cyrus Leubuscher
®

Most Georgeans will raise aston-
ished eyes when they read this title.
They readily grant that the majority
of the people <o not understand
“what it is all about” and thai until
they do governments wili not carry
those principies inte effect. But it
ssems preposterous to even question
the right of a tesiator fo establish
a fund or add to an existing fund in
order fo teach people “what it is all
about.” Strange to say, in the courts
of two states and in two federal
courts it has been strenuocusly urged
that such gifts are void.

The mair contention was that they
were not “‘public bhequests” because
they were illegal, “immoral” and op-
possd to. “the existing social order”
and should therefore not be sustained

by Equity Courts which hawe super-

vision over charitable, educaticnal
and eleemosynary organizations. Two
of these are courts in New ‘York and
New Jersey and the others are the
U. 3. Board of Tax Appeals and U.
3. Circuit Court of Appeals. All ex-
cept the U. 1S Board of Tax Appeals
were unahimous in holding that such
gifts were “public bequests.” The T
&. Circuit Court of Appeals reversed
the Board of Tax ‘Appeals.

In addition, the U. 8 Treasury
Department and the New York State
Tax Department hold that such be-
guests are tax ekxempt and that the
organizations formed to carry tham
into effect are exempi from income
taxation; also that gifts te them are
deductibie by income-tax-payers

As the federal government and
two of the leading states have thus

~ Passed on this question it may safely
be assumed that it is settled in this
countiry. In mo other. staie has the
iegality of a bequest to teach
Georgism even been raised.

The earliest case, about fifly years
ago, was entitled George V. Brad-
dock, 45 N. J. Eq. 7587, unanimously
reversed by the Court of Frrors &
Appeals, 6 L. R A. 511.

“‘This case arose out of & compar-
atively small beguest to Henry
Gecrge in the will of one George
Hutchins, a Camden County, N. J.
farmer, for the setting up of a trust
to engage in the dissemination of the
writings of George. In a. Chancery
acticn brought by the Executor, Vice
Chancellor Bird sustained @ plea to
invalidate the bequest on the generad
ground that George's books in ai-

‘tacking private property in land,

were opposed to public policy. It was
in the appeal to the Court of Errors
and Appeals from the ruling of the
Vice Chancelior that Chief Justice
Beasley delivered his noted oppinion
sugtaining the validity of the trusi.

The Chief Justice, speaking for a
unanimous court, guotes the purpose
of the bequest , '
“the gratuwitous, wise, efficient and eco-
nomically conducted distribution all over
the land of said George's publications
on the all-important land guestion and
cognate subjecls® ="
and then proceeds (p. 759):

STt Is wow urged that the doclrines
Ltaught in the works thus designated are
of such a character that the court will
net permil their dissemination. The in-
quiry thus slarted should he preceded
by a. consideration of the rule or ifoxt
applicable Wy such affairg® ==

Chief Justice Beasley then argues
that the scientific or liferary value
of George's hocks has nothing to do
with the rule. He admits that he has
concluded that the books are very

- valuable contributions Lo the science

of economics ‘but that the rule is:
“the writings to be circulated must
not be hostile to religion, te law or
o morals.”

It is pointed ocut that lhe Vice-
Chancellor does not state that
George's writings are either sacrile-
gious or inmoral hut that “they are
antagonistic to law.”

“The view belongs to mankind. and is
a heritage that is inalienable. and that,

consceguently, vne generation, or a geries
of genersiiors., of men cannot, sither by
act  or omission. debar a  succeeding

generation from claiming ity ¢wn. Ths

doctying, therefore, inculcated is, that
0o privatle, absolute ownership in land
cun rightfully exis{, the conseguence be-
ing that the public, 43 the real pro-
prietor, has the right to regain posses-
sivn of all property of this nature by
Lthe use of any legul method,

The Vice-Chancellor says:

“Clearly, the author, in Llhese pas-
sages, not only condemns existing laws,
but denounces the fact that the secure
Litle {0 land in private iadividuals is
rohbery—is a crime. It is this aspect of
the case wheh leads me to the conclusion
that the court cughl to refuse its aid
in enforcing the provisions of this will.
Whatever might be tha rights of the in-
dividual author in the discussion of such
qurstion in the abstract, it certainly

would not become the court to aid in the

distribution of literature which denounces
as rebhery—as a crime—an immense pro-
porticon of the judicial determinations of
the higher couris, This would not be
lagally charitable. Society has consti-
tuted courts for the purpose of assisting
i the administration of the law; and in

the preservation of the rights of citizens,

and of the public welfare; but I can con-
celve of nothing more antagonistic fo
such  purpose than for the rcourls 1o
encourage, hy their decrees, the dissem-
inativn of doctrines which may educaic
the people in the belief (hat the great
body of the laws which such courts od-
minisicr. concerning titles tu land, have
an other prineiple for their basis than
robbery.”

The learned Chief Justice, in com-
menting on the opinion of the Vice
Chancellor, says he does not believe
that lhe decision of the Court helow
was bhased on the use of the word

“robbery" or cn any other mere turn

of. phrase. “If would manifestly be
absurd to declare that the Courts
will not assist in providing for a
discussion of the existing ditle 4o
iared.”

“The decree in ihis fnstance [rwstealed
the will of this ieslulor: declared his
trust  void, and diverled the property
vested in it in other directions. It
would seem. therefore, that the rule in
queslion should have been, and , if it is
to be adopted, must be, thus forinulated:
(hat o court of equity will not perimit
the fullillment of a testameniary use
lival iz designed o ciroulate works thal
call in guestion any of the fundamental

rules and establishments of the law® * # - )




The Presmal, _éprii, 1938

The courl goes on lo stute that
all works of leading political eco-
nomists, either of the present or past
age, make war, more or less agres-
sive, upon some parts of every legal
system as 1 now subsists and that
it is cerfain neither the ‘Political
BEconomy of John Stuart Mill nor the
the ‘Social ‘Statics’ of Herbert Spen-
‘cer, could be so circulated, for each
of these very distinguished writers
denies the lawfulness of privaie
ownership in land. -

The Court of Errors and Appeals
pointed out that discussion and
. studies sheuld be advanced and that
it would seem to be out of the gues-
ticn for a court to ever declars ii-
self opposed to such discussions “for
it ig simply & proposition to alter the
law gccording to the law.”-

Due to the space limitations of a
magazine article it. is impossible to
present herewith the greater part of
thiz masterly and cogent opinion of
Chief Jusiice Beasley. Some years
later the Illinois Court of Appeals
had occasion to pass on the same
principle of law. The same points
were raised sagainst a bequest for
woman suffrage.

402.

‘The second case in which the!

- Georgean teachings were discussed
arose under the wiill of Roberl Schal-
Henbach who
1924, The executor claimed _t‘hat‘-the
fund (which was afterwards incorpo-
rated under the name of Robert
Schalkenbach Foundation)
empt from federal and state estale
taxes because it was for educational
purposes. The New York State Tax

was ex-’

The judgment -
overruling the objections was hased
largely on the opinicn of Chief Jus-
tice Beasley in the New Jersey case. .
Garrison v. Little, 76 IIL. Appeals, |

died November 13,

Commission agreed with him buf the :
Commissioner ©of Internal Revenue |
did not. The Commissioner disallowed |
exemption on several grounds, one;
of them being that the legacy was .

to be used for purposes “against the
present public order.” The executor
appealed 1o the Board of Tax AD-
peals which sustained the Commis-

sioner. Lenbuscher v. Commissioner

of Internal Revenue, 21 B. T. A.
1022,

The executor thereupon asppea,ledE

to the.U. 8. Circuit Court of Ap-|
peals, That Couri. in a snanimous :

opinion, reversed the Board of Tax

Appeals and the Corunissioner and
declared that the iSchalkenbach be-
guest “for teaching, expo’uhdmg and
propaga ting the ideas of Henry
George as set forth in his said
books” was exempt from the federal
estate tax. The opinion recites that
the Board of Tax Appeals “admitted
the educational purpose for which
the testator made his beqguest” The
opinion comcludes: “* * ¥ it is clear
that this bequest was exciusively for
educational purposes if we look to
the provisions 4f the will as we are
obligated to * % "

Leubuscher v.'Commissioner of In-

ternal Revenue 54 Fed. (2nd) 998,

Not content with this declaration
of a high federal court a haif dozen
yearyg later some of Mr. Schalken-

bach's relatives gquestioned the valid--

ity of this bequest in the New York
Surrogate’s Court. One of the
grounds was that the bhequest to
tesich the Georgean principles was
not a8 ‘“public trust” and therefore
void. Surrogate Foley, who is con-
gidered one of the ablest probate
judges in the United States. decided
on the authority of the U. 8. Circuit
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Court opindon in Loubuscher v. Corn-
missioner, discuased above, that “the
gifts to the Foundation were valid °
charitable gifts” {Matter of Schal-
kenbach, 155 Misc. 332).

In a lefter to The Freeman Mr.
C. LeBaron Goeller of Endwell, N.
Y., calls atftention fto an interesting
episode in connection with the Brad-
dock case Tifty years ago. After Mr.
George’s principles had heen wvindi-
cated by the Court of Errors amd
Appeals and in accordance there-
with he had heen paid 3$20,000, he
turned the money over to Mr. Hut-
chins widow without deducting a
penny for the considerable legal ex-
pense to which he had been sub-
jected. In transmitting the money
Mr. George wrote her: © I fought
this matter in the courts. hecause I
helieve in the principles I adwvocate
and I could nof stand quietly by
while: a judicial officer designatied
my doctrines as antagonistic te law.
I mnever had the slightest intention
of depriving you of the money which
yvour late husband sc generously
willed - to me . for the purpese of
spreading the truths which we both
knew to. be truths.”.




