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land is being Russianized. Language,
liberty, and all are to be submerged
in Russian despotism. -And then the
word will be, “Next!” On thisside of
the Atlantic, we need not fear Rus-
sia. But in Europe, where natural de-
fensive boundaries are few, an agree-
ment for general disarmament would
be almost eqyivalent to the cession
of the continent to the czar.

Our opinion published in The Pub-
lic of February 4, in connection with
the question of remitting the extreme
penalty for murder in the case of a
woman in New York, because she is
a woman, has evoked an inquiry from
one of the best known and justly
loved executives in the United States.
We said that “it is not one of the
functions of an executive to deter-
mine whether a penalty is proper or
not; it is his function to execute the
law as he finds it.” Referring to this,
the executive to whom we have al-
luded, writes us, acking if we are cer-
tain that our position iva tenable one.
He says:

Does not an executive have a duty as
a citizen, as well as an executive? And
might he not contribute quite as much
to the education of the public mind by
calling pointed attention to a law that
was unscientific, and therefore wrong,
and even using the powers of his office
of executive clemency, if you please, or
any other power that he may possess,
in behalf of a beiter and more justlaw?

Upon further reflection we are con-
firmed in the opinion that the posi-
tion we took regarding Gov. Roose-
velt’s possible use of the pardoning
power regardless of the law, and
which is questioned above, is ten-
able. Indeed, we think it unassailable
from any other point of view than
that of the monarchical theory of
government. Upon the democratic
theory of government, it isnot a func-
tion of the executive to pass upon the
propriety of laws. His single duty
as executive is to execute. That he
has also a duty asa citizen is true. But
when that duty conflicts with his duty
as an executive he must distinguish
his functions by performing his du-
ties a3 a citizen in his capacity of mere
citizen, and his duties as executive in

his capacity of executive. To concede
that the executive may in his individ~
ual discretion obey or disobey laws
which he has been chosen to execute,
is to put him above the laws which the
people, whose servant he is, have
made; and that is to establish what is
in essence an absolute, even if elect-
ive, monarchy.

It must be observed, however,
that there are circumstances in which
executives are justified, upon demo-
cratic principles, in virtually abrogat-
ing laws that they have been ap-
pointed to enforce. But these
are not “exceptions proving the
rule;” they are really within the
rule, and exceptions only in ap-
pearance. When, for example, of-
fensive laws are superimposed upon
a community from without—as when
England undertakes to regulate the
internal affairs of Ireland, or an
American state attempts arbitrarily
to regulate the purely local concerns
of its towns and cities—it may be
quite within the democratic right of
locally elected executives to igmore
those laws. In such cases, that is
what they are elected for. Disregard
of the law is then in a high sense
obedience to the popular will. But
when both the law and the executive
are regularly chosen by the communi-
ty to be affected, the simple function
of the executive is to execute.

Joseph Edwards’s fifth issue of his
“Labour Annual,” is more valuable
than the best of its predecessors.
What the Statesman’s Year Book is
to the general student of the world’s
politics, this annual is to students of
the progress of social reforms. It
keeps track of the men and move-
ments and doctrines that are related
to social, economic and political re-
form the world over. The book in
paper is mailed to any part of the
world, free of postage, for 31 cents,
and may be had directly of Joseph
Edwards, Wallasey, Cheshire, Eng-
land.

The Outlook proposes an experi-
ment in the Philippines with the

gingle tax. We have no right to ex-
periment there with the single tax
or anything else. If the justice and
practicability of the single tax com-
mend it, here among ourselves is the
place to experiment with it. Let the
Filipinos learn from our teaching and
our experience, not from enforced
obedience to our irresponsible author-
ity.

LEGAL ASPECTS OF THE PHILIPPINE
QUESTION.

I

It is remarkable if not significant
that the advocates of Philippine sub-
jugation have been so very reticent
about the application to our Philip-
pine question of the principles of in-
ternational law. They have not lacked
occasion to refer to those principles.
But their speeches and writings will
be examined in vain for any appeal
to that source of authority.

There is no accounting for this up-
on any theory of the nice technicali-
ties of international law, which might
make the subject too obscure for ordi-
nary citizens to understand. Inter-
national law is not at all a highly
technical subject. While it includes
numerous specific rules and prece-
dents which only special students are
familiar with, yet in its broad applica-
tions it need not be at all mysterious
to the ordinarily intelligent citizen.
No branch of legal science is so free
from technicality; none rests so sol-
idly upon simple apprehensions of
right.

We do, indeed, look to the interna-
tional practice of governments for ex-
pressions of international law; but no
such practice is accepted as author-
itative unless it has been adopted de-
liberately and from a persuasion that
the practice is right. A practice is
o part of international law, if it have
nothing to support it but force.

With a knowledge, then, of the
facts in a given international prob-
lem, the citizen of reasonable intelli-
gence, provided he be a just man, can
without much difficulty or danger of
going wrong, discover and correctly
apply the principles of international
law. He can at least readily under-
stand and estimate the value of a co-
herent explanation.
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For the purpose of inquiring into
the rights under international law,
of the United States in the Philip-
pine islands, the central point of ob-
servation now must be the peace pro-
tocol. Before that was signed, the
United States had no legitimate polit-
ical relations whatever with the Phil-
ippines, exoept as the armed enemy of
Spain. Since then, the United States
has had no such relations except in

virtue of the protocol.
" So much is obvious to any intelli-
gent person. It is hardly more than
4 statement of historical fact.

Had a treaty been ratified by both
the United States and Spain prior to
our difficulties with the Filipinos, the
present political relations of the Fili-
pinos to this country might have been
determined by the treaty instead of
the protocol. But no treaty has been
ratified even yet. To validate the
Paris treaty, the approval of the Span-
ish government is still needed. Doubt-
less that approval will be given. Spain
<an hardly help herself. But when
given, it can make no difference, so
far as concerns the relations of the
United States to the Filipinos up to
the present time. Whatever our gov-
ernment has so far done in the Phil-
ippine islands, has been done, regard-
less of any treaty that may yet be rati-
fied, either as the enemy of Spain be-
fore the protocol, or as a contracting
power with Spain under the protocol.
The protocol is the great central fact.

III1.

It was on the 12th of August, 1898,
that the protocol became operative.
At that time, though the American
fleet possessed the harbor and bay of
Manila, and occupied a bit of land
south.of the city of Manila, all the
rest of the archipelago was in posses-
sion of either the Spaniards or the
Filipinos. The city of Manila itself
was in possession of Spaniards whom
the Filipinos had penned in there.

At about the same time the Ameri-
cans bombarded Manila and received
its surrender from the Spanish com-
mandant. This event actually oc-
curred after the signing of the pro-
tocal; but as it did not secure to the
Americans any advantages in excess
of what the protocol had conferred,
that fact is immaterial to the pur-
poses- of the present inquiry. The
Americans, we may therefore say,

were in possession, upon the signing
of the protocol, of the bay and har-
bor of Manila, and of the city of
Manila with its suburbs. But they
had no foothold elsewhere in the
archipelago.

How was it at this time with the
Filipinos?

As far back as the 19th of March,
1898—six weeks before Dewey’s naval
victory, and a month before hostili-
ties between Spain and the United
States—the old rebellion against
Spain in the Philippines had blazed
up anew; and, in the language of the
American consul general at Manila,
in a letter of that date, it was “never
more threatening to Spain.” On the
21st of March, also upon the authori-
ty of Consul General Williams, the
rebels menaced Manila itself. There
was, moreover, abundant evidence of
the fact that the Philippine rebellion
was again in full swing before the
American war with Spain, in the
news reports of the time. It wasnoted
on page 12 of the first number of The
Public, that of April 9, 1898—ten
days before our war began. This no-
tation was upon the authority of the
American daily press. It was noted
again in the issue of April 23, on page
11, upon the authority of a private
letter of April 14—six days before the
war—which had appeared in the
American daily papers, and which de-
scribed Manila as panic-stricken, ow-
ing to the strength of the rebellion.
That letter reported over 20,000 well-
armed men as in the field against
Spanish authority. Aguinaldo, the
president of the former republic,
though not then in the islands, was
again directing the rebellion.

TUpon Aguinaldo’s return to the
islands, the rebellionr became still
more formidable; and in a little while
the Spanish were driven into the prin-
cipal cities, outside of which they
were thereafter unable to exercise

| ither civil or military authority.

On the 1st of July, asthe American
papers at the time reported, the reb-
els formally re-proclaimed the repub-
lic. It had been organized in 1896;
and upon a treaty with Spain,
promising reforms, had been dis-
solved. On account of Spain’s viola-
tion of this treaty, the rebellion broke
out again in 1898, astold above. Hav-
ing proclaimed the republic anew on
the 1st of July, 1898, and established

local governments in many of the dis-
tricts, President Aguinaldo formally
announced to foreign governments on
the 6th of August, that independence
had been declared. In doing this he
asserted, what subsequent events have
substantially verified, that the repub-
lic maintained “on & war footing more
than 30,000 soldiers, organized, com-
manded and acting as a regular
army;” and that it held “nearly 9,000
prisoners of war,” who were “treated
according to the rules of war of the
most civilized nations, and the laws of
humanity.”

. Besides this, the government so pro-
claimed did in fact exercise the only
civilized authority—except at Manila,
where the Americans may be consid-
ered to have been in possession, and
at Iloilo and other coast cities of sim-
ilar importance, where the Spanish
were hemmed in by nebel troops—that
was recognized or submitted to by the
inhabitants of the Philippine islands
at the time of thesigning of the Span-
ish-American protocol.

It is true that no foreign govern-
ments recognized the Philippine re-
public as one of the family of nations.
But that isnot conclusive. Two kinds
of government are known to interna-
tional law—governments “de jure,”
and governments “de facto.” Gov-
ernments “de jure,” or legalized gov-
ernments, are those which are in gen-
eral recognized as having all the at-
tributes of sovereign power, whether
able to enforce their sovereignty over
the territory they claim or not. Gov-
ernments “de facto” are those which,
without being recognized abroad as
possessing the legal attributes of sov-
ereignty, nevertheless actually exer-
cise the powers of sovereignty at
home. All rebellious governments
are at first necessarily governments
“defacto.” Upon achieving complete
success they become governments “de
jure.”

Clearly the Philippine republic was
not, at the time of the signing of the
Spanish-American protocol, a gov-
ernment “de jure.” But just as clear-
ly it was at that time a government
“de facto.” Its resistance to the au-
thority of Spain had passed beyond
simple or temporary acts of treason,
mutiny or sedition, and assumed the
character and proportions of a perma-
nent rebellion or insurrection. It fol-
lows, upon reasonable and acknowl-
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edged principles of international law,
that it was maintaining civil war—a
fact which conclusively testifies to its
having achieved the dignity of a gov-
ernment “de facto.” For only gov-
ernments can wage war; and when
civil war exists, the contesting gov-
ernment that is not such “de jure”
must be such- “de facto.”

Iv.

We find, therefore, that on the 12th
day of August, 1898, when the proto-
col was signed, the Philippine islands
were occupied and governed, in dif-
ferent parts, by three sovereigniies.
The city, bay and harbor of Manila,
were under the jurisdiction of the
United States; Iloilo and a few other
coast cities, were held by Spain; all
the rest of the territory was held and
governed by a “de facto” government,
the Philippine republic, which, in
proseeuting a civil war, had to that
extent expelled the “de jure” govern-
ment of Spain from its former posses-
sions. ¢

V.

By the protocol, Spain authorized
the United States, as she had the
right and power in international law
to do, to occupy and hold the city, bay
and harbor of Manila. Only this.
Nothing more.

True, it was stated in the protocol
that the treaty of peace, when con-
cluded, should “determine the con-
trol, disposition and government of
the Philippines.” But as that treaty
has not yet been concluded, all that
the United States has so far done in
the Philippines, since the signing of
the protocol, has been done by virtue
solely of the authority given in the
protocol to “occupy and hold the
city, bay and harbor of Manila.”
There is absolutely no other author-
ity now, of which international law
can take notice.

VI

- Being in lawful possesston of Ma-
nila, we are entitled under the pro-
tocol to resist aggressions, on the part
of the Filipinos or anyone else. For
the time being Manila is American
territory, and the Filipinos cannot at-
tempt to seize it without making war
upon us.

On the other hand, we cannot at-
tempt to seize any territory which
their “de facto” government holds
against Spain, without making war
upon! them. We are, and ever since

the protocol have been, bound to re-
strict our occupation to the harbor,
bay and city of Manila, leaving Spain
and the Philippine republic to fight
out their civil war upon the remain-
ing territory between themselves.

; VIL

Now consider the events that fol-
lowed the protocol. The civil war be-
tween Spain and the Philippine re-
public continued, and the republicin-
creaged its power and extended its
authority. From nearly all the cities
and towns she occupied, Spain was
driven out. The whole island of Lu-
zon, outside of Manila, came under
the authority of the Philippine re-
public, as did also the island of Panay,
where the Spaniards surrendered Ilo-
ilo. Nothing was left to Spain in the
whole archipelago but a few distant
and scattered garrison posts of mo
importance.

Meanwhile, the United States de~

manded of Spain the cession, for a
price, of all the Philippine territory;
not only that which the United States
already occupied and that which
Spain still held, but also those much
more extensive and populous parts
which recognized the sovereignty of
the Philippine republic. This de-
mand, moreover, was made in defiance
of the “de facto” Philippine govern-
ment.

Then, troopsin large numbers were
hurried to Manila. They were not
needed for the defense of that city,
and the necessary inference was that
they were sent out to enable the Unit-
ed States to take Spain’s place in the
civil war.

A little later, and an overt act was
committed. The American authori-
ties sent a military expedition to Iloilo
to relieve the Spanish garrison which
the Filipinos were closely investing.

Finally, the president of the United
States ordered the secretary of war,
under date of December 21, to extend
the military government of the Unit-
ed States to the whole Philippine ar-
chipelago, an order which was pro-
mulgated by proclamation to the Fil-
ipinos.

The natural result followed. Its
existence thus directly menaced, the
Philippine republic—the “de facto”
government in possession of all the
important territory of the islands ex-
cept Manila,—prepared to defend
itself.

Six weeks later the American war
with the Philippine republic began.

Who struck the firet blow isimma-
terial. The crucial questions are only
two.  First, Was there then a “de
facto” government holding adverse
possession to Spain in the islands?
If so, second, Was the United States
then vested with any legal right, oth-
er than the mere naked right of in-
augurating a war of conquest, to as-
sail that government, directly or in-
directly, outside the limits of the bay,
harbor and city of Manila?

VIIL

Those questions are not now diffi-
cult to answer.

That ever since the protocol, as
well as before, there was a “de facto”
government holding possession in the
Philippines adverse to Spain, we have
plainly seen. It was the Philippine
republic, which, at the time of Presi-
dent McKinley’s order, held two-
thirds of all the territory of the is-
lands, and governed more than nine-
tenths of the inhabitants.

We have also seen that under the
protocol, the United States had no
right to assail any power, not even
Spain, much less the Philippine re-
public, beyond the limits of the har
bor, bay and city of Manila. Nor has
any such right been even yet acquired

| by treaty. For wholly apart from

Spain’s power to cede territory
which a “de facto” government has
expelled her from, there is as yet no
effective treaty. Spain’s ratification
is still lacking. There is not, there-
fore, and since the signing of the pro-
tocol there has never been, any legal
right vested in the United States—
other than the mere naked, brutal and
abhorrent right of inaugurating a
war of conquest—to advance upon
territory held by the Philippine re-
public. '

The forwarding of troops, then, and
the Philippine negotiations at Paris,
together with the expedition to Iloilo
and the president’s order of December
21 for the immediate military occu-
pancy of the whole archipelago, were
unwarranted acts of aggression.

* If the Filipinoy attacked the Amer-
ican line on the 4th of Febrn-
ary, the Americans did have the
legal right to resist the attack, and
to do anything, even to the extent of
invasion, to make that resistance ef-
fectual. They had this right under

A
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the protocol, for their occupancy of
Manila was lawful. And they had it,
even though the Filipinos were goad-
ed on to the attack by the manifest
disposition of the Americans to sub-
jugate the whole archipelago.

But they had no right to go fur-
ther. Having secured Manila, their
legal authority to fight the Philippine
republic ended. Consequently, the
subsequent capture of Iloilo, 350 miles
from Manila and on another island,
and the later capture of Cebu,still far-
ther away and on still another island,
were as utterly without lawful war-
rant as if no attack upon the Amer-
ican line at Manila had been made.
These captures were not defensive.
They were made in execution of the
president’s order of six weeke before
the Manila attack. There is not and
cannot be any serious pretense to the
contrary.

IX.

To sum up the whole matter—

The United States has made war
upon the “de facto” government of
the Philippines. '

It has done so for the purpose of
making conquest of the whole Phil-
ippine archipelago, under the guise
of purchase from the expelled “de
jure” government.

It has based its claim of purchase
upon a treaty with the “de jure” gov-
ernment, a treaty which—aside from
the question of the selling govern-
ment’s legal right to sell what it does
not possess—has as yet no legal ex-
istence.

It can set up for that claim no
other legal sanction than the proto-
col, which distinetly restricts the oc-
cupancy of the United States to the
harbor, bay and city of Manila, and
therefore is no sanction at all.

X.

If the Philippine republic had a
powerful friend in the family of na-
tioms, or if its rights could be adjudi-
cated by an impartial tribunal, the
United States would, upon principles
of international law, be compelled to
withdraw from the position it has
taken, and to abandon all Philippine
territory outside of the harbor, bay
and city of Manila. The case of our
nation rests now solely upon superior
force, not upon legal right.

What, then, is our duty?

Honor demands that what autbori-
ty or power could rightly compel the

United States to do, she should do
voluntarily. Our country can get no
real credit by winning from the Phil-
ippine republic by force of artns what
we could not lawfully demand as &
right under the law of nations. It
is our duty, then, in justice and there-
fore in honor, to restore to the Philip-
pine republic the territory we have
wrested from it, and to assure it of
our future friendliness.

NEWS

The American war in the Philip-
pines is now in its fourth week. It be-
gan on the 4th of February and has
been in progress ever since, with al-
most daily fighting. Our last account
closed with the press reports of the
fire and fighting on the 22d in Manila,
when some 700 houses were burned
and a loss of life was suffered, the full
extent of which has not yet been re-
ported. On the 23d there was desper-
ate fighting at Tonda, a suburb of Ma-
nila, with great slaughter, say the
press reports, of Filipinos.

The movement of the Filipinos up-
on Tondo, mentioned above, began at
dawn. They opened fire with cannon
upon Caloocan, between two and
three miles north of Tondo. This fire
was silenced by American cannon; but
meantime the Filipinosemerged from
the marshes inside the American po-
sition between Manila and Caloocan,
where they had been concealed, and
endeavored to break the American
line. The Americans resisted this
movement, surrounding the Filipinos
from the city on the south and from
Caloocan on the north, and being as-
sisted by the warships in the bay,
which swept the marshes and the
burned district of Tondo with shell.
Though completely surrounded the
Filipinos fought stubbornly, throw-
ing up numerous barricades, but they
were cut to pieces, and finally driven
back into the marshes. During thiy
fighting, two Englishmen were shot,
one being wounded and the other
killed, by American soldiers.

While the fighting was in progress
in the Tondo suburbof Manila, other
detachments of Filipinos were engag-
ing the Americans farther south and
east, at the Manila suburbs known as
Santa Cruz and San Sebastian. All
the detachments were composed of
Filipino militia organized within the
American lines, which responded to

signals from the regular Filipino
troops outside.

The official report of the enga
ments described above, and of similar
ones,in the two days preceding, was
made on the 24th by Gen. Otis as fol-
lows:

Scandiaarrived last night. On nights
21st and 22d and yesterday morning
insurgent troops gained access to 6ut-
skirts of city behind our lines. Many
in hiding and about 1,000 intrenched
themselves. Completely routed yester-
day,with loss killed and wounded about
500 and 200 prisoners. Our loss very
slight. City quiet; confidence re-
stored; business progressing.

The mention by Gen. Otis of the ar-
rival of the Scandia refers to the ar-
rival of the first reenforcements of
the 8,000 or more that have been re-
cently sent to Manila. The Scandia
had on board the Twentieth infantry,
which embarked January 26, at San
Francisco.

On the 24th, the day following the
occurrences reported above, frequent
volleys were fired at the Americans
by Filipinos, the latter being most ac-
tive in front of the southeastern sec-
tion of the’American line. They were
shelled from a gunboat in the Pasig
river. Farther north, in front of Ca-
loocan, Filipino sharpshooters were
active all day. They continued their
work through the 25th; and in the
evening a skirmish occurred at the
village of Mariquina. On the 26th
the sharpshooting at Caloocan con-
tinued at close range. On that day al-
so a significant dispatch to Gen. Law-
ton, who is on the way to Manila with
further reenforcements, was repeated
from Colombo, Island of Ceylon,
where he received it. It was from
Gen. Otis at Manila, and reads:

Situation critical. Your early ar-
rival necessaery.

An attack was made on the 27th from
the jungle near Malibon, to the north
of Caloocan, which was replied to
with shells by an American gunboat.
The shelling destroyed the Malabon
church. Throughout the day desul-
tory firing upon the American line at
other points continued, as it did also
on the 28th; and on the 1st of March
an attack was made on the water-
works, and a sharp skirmish occurred
at San Pedro Macati, near the Amer-
ican center. At night on the 1st it
was unusually quiet, the Filipinos be-
ing apparently busy preparing de-
fenses in anticipation of the arrival
of American reenforcements, when



